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Foreword 
___________________________________________________________ 

 

This comparative and empirical analysis of civil litigation regulation and practice in 

New South Wales and Baden-Württemberg in Germany is the product of many years 

work in empirical data collection, empirical data and literature analysis, legal 

regulation analysis, writing and revision of this report. Annette Marfording is an 

experienced comparative researcher and author who holds German and Australian 

law degrees, has practical experience with civil litigation practice in Germany and 

New South Wales, and is now a Visiting Fellow at the University of New South 

Wales, where she taught for many years. Ann Eyland is an experienced statistician 

who carried out all the statistical analysis in this report and tested Annette 

Marfording‟s conclusions.  

 

The report provides a comprehensive analysis of the civil justice systems of New 

South Wales and Germany as they operate in practice, informed by an analysis of a 

number of empirical data collected. These include: available court statistics on delay 

from the NSW District and Supreme Courts and the Regional Courts in Germany, the 

state of Baden-Württemberg and the city of Stuttgart in context with central contextual 

factors impacting on court performance; a court file analysis of 240 first instance civil 

cases finalised by judgment by the NSW District and Supreme Courts and by the 

Regional Court Stuttgart in Baden-Württemberg in three paradigmatic case categories; 

in-depth interviews with 52 trial judges and solicitors in New South Wales and 56 

judges and legal practitioners in Baden-Württemberg; and observation of civil 

proceedings at the NSW District and Supreme Courts and the Regional Court 

Stuttgart. The comparative analysis has identified key factors that tend to enhance 

complexity, delay, and litigation costs in New South Wales, and key factors that are 

conducive to reducing complexity, delay and litigation costs in Germany. The 

identification of these factors informs recommendations for civil justice reform in 

New South Wales that are designed to reduce the time taken for civil dispute 

resolution, reduce litigation costs and enhance access to justice. The analysis and the 

recommendations made may also be of interest and relevance to other Australian 

jurisdictions.  
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1. Introduction 
___________________________________________________________ 

 

This chapter details the reasons for undertaking this project and its aims. It summarises 

the methodology used in the research and explores the validity of scepticism about law 

reform based on foreign legal systems and the German system in particular. Finally, 

this chapter presents the key findings of the research and outlines the scope and the 

structure of this report.  

 

Reasons for undertaking the project 

The research project was conceived in the late 1990s and undertaken for three major 

reasons. The first was the endemic nature of concerns about delay and cost in civil 

litigation in Australia at the time. In 1997 the former Chief Justice of the High Court, 

Sir Gerard Brennan, described the civil administration of justice as being in crisis.
1
 

Senior judges regarded access to justice as being jeopardised by complexity, cost and 

delay in civil proceedings.
2
  

 

The second reason for undertaking the research project was the disparate nature of 

reforms to civil procedure in Australia, in part recommended as a result of high profile 

inquiries,
3
 and in part implemented after internal court review processes. These 

reforms included: 

 The introduction of the individual docket system at the Federal Court in 1997.
4
  

                                                 
1
 Sir G Brennan, “Key Issues in Judicial Administration” (1997) 6 JJA 138 at 139. 

2
 For instance Sir G Brennan, “Key Issues in Judicial Administration” (1997) 6 JJA 138 at 139; Justice 

DA Ipp, “Opportunities and Limitations for Change in the Australian Adversary System”, in H Stacy 

and M Lavarch (eds), Beyond the Adversarial System (Federation Press, Sydney, 1999) 68 at 69; Justice 

GL Davies, “Fairness in a Predominantly Adversarial System”, in H Stacy and M Lavarch (eds), id. 102 

at 103. 
3
 For public inquiries and reports see Senate Standing Committee on Legal and Constitutional Affairs, 

The Cost of Justice: First Report, Foundations for Reform (Australian Government Publishing Service, 

1993); Senate Standing Committee on Legal and Constitutional Affairs, The Cost of Justice: Second 

Report, Checks and Imbalances (Australian Government Publishing Service, 1993); Justice R Sackville, 

Access to Justice: An Action Plan (Australian Government Publishing Service, 1994); Australian Law 

Reform Commission, Managing Justice: A Review of the Federal Justice System, Report No 89 

(Australian Government Publishing Service, 2000). For public reports published since the empirical 

research for this study was conducted see Victorian Law Reform Commission, Civil Justice Review: 

Report, March 2008; Attorney-General‟s Department, A Strategic Framework for Access to Justice in 

the Federal Civil Justice System, Report by the Access to Justice Taskforce, September 2009. 
4
 For an early evaluation see C Sage and T Wright with C Morris, Case Management Reform: A Study 

of the Federal Court‟s Individual Docket System (Law and Justice Foundation of New South Wales, 

Sydney, 2002). 
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 The progressive enlargement of the jurisdiction of the Local and District 

Courts in New South Wales from the early 1990s in order to reduce delay in 

the Supreme Court.
5
  

 The reform of case management systems in New South Wales and Victoria in 

the mid 1990s.
6
 

 The introduction of an overriding purpose rule to enhance “just, quick and 

cheap” civil dispute resolution in 2000 by the Supreme Court of New South 

Wales
7
 following the earlier Queensland model

8
. To facilitate this overriding 

purpose, the Supreme Court rules on expert evidence and the ambit of court 

orders and directions were amended at the same time, and the court was given 

power to impose cost sanctions on legal practitioners for improperly incurring 

or wasting costs.
9
  

 The unification of the rules and procedures in civil proceedings for the 

Supreme, District and Local Courts of New South Wales, substantially on the 

model of the earlier Supreme Court Act 1970 (NSW) and Supreme Court Rules 

(NSW) in August 2005,
10

 adopting the second important prong of the 1999 

reforms in Queensland.  

 

At the time this research project received funding from the Australian Research 

Council and the Law and Justice Foundation of New South Wales in 2001, not all the 

above reforms had been implemented and none had been evaluated for their 

effectiveness. One indirect benefit of the collection of empirical data on the civil 

justice system of New South Wales as part of this project was to facilitate such an 

evaluation.  

 

The third major reason for this research project was the dismissal by the Australian 

Law Reform Commission of the Federal Government‟s interest in the experience of 

                                                 
5
 Former Chief Justice M Gleeson, “The Future State of the Judicature”, Address delivered at The 

Judicial Conference of Australia – Colloquium on the Courts and the Future, Surfers Paradise, 8 

November 1998, pp 4-5, www.hcourt.gov.au, accessed 16/3/2004. 
6
 A Eyland, T Wright, M Karras and N Nheu, Case Management Reform: An evaluation of the District 

Court of NSW and County Court of Victoria 1996 reforms (Law and Justice Foundation, 2003). 
7
 Supreme Court Rules 1970 (NSW) [hereinafter referred to as SCR] Pt 1, r 3; now Civil Procedure Act 

2005 (NSW) [hereinafter referred to as CPA] s 56(1) and Uniform Civil Procedure Rules 2005 (NSW) 

[hereinafter referred to as UCPR] Pt 2 r 1. 
8
 Uniform Civil Procedure Rules 1999 (Qld); r 5 (1). 

9
 Supreme Court Rules (Amendment No. 337) 2000 (NSW).  

10
 Civil Procedure Act 2005 (NSW) and Uniform Civil Procedure Rules 2005 (NSW). 

http://www.hcourt.gov.au/
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continental European civil justice systems.
11

 The original terms of reference to the 

Australian Law Reform Commission for its review of the federal justice system 

required consideration of civil litigation procedures in civil code – that is, continental 

European – jurisdictions.
12

 This followed the 1993 report of the Australian Senate 

Standing Committee on Legal and Constitutional Affairs on The Cost of Justice, which 

stated that the Australian litigation system “should operate through the best 

mechanisms available, whether they derive from the adversarial or the inquisitorial 

system.”
13

 The Australian Law Reform Commission‟s response was to reject any 

transplantation of ideas from continental Europe, including Germany,
14

 citing Sir 

Anthony Mason‟s belief that this would entail major cultural change.
15

 Other senior 

Australian judges have expressed similar caution and resistance to the possibility of 

learning from the German system.
16

 

 

Other Australian judges, however, critical of aspects of the civil litigation process in 

practice, have urged consideration of the German system for civil justice reform in 

Australia for some time. The trend was begun by Justice Rogers
17

 and followed 

notably by Justice Davies
18

 and South Australian Deputy Chief Magistrate Cannon.
19

  

                                                 
11

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) para 1.112. 
12

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) para 1.2. 
13

 Australian Senate Standing Committee on Legal and Constitutional Affairs, The Cost of Justice: First 

Report, Foundations for Reform, (Australian Government Publishing Service, 1993) p10. 
14

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) para 1.112. 
15

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) para 1.132; quoting Sir Anthony 

Mason, “The Future of Adversarial Justice” (2000) 27 The Law Society of Western Australia Brief  20. 
16

 Former Chief Justice M Gleeson, “Commentary on Paper by Lord Browne-Wilkinson”, Judges‟ 

Conference, 11 September 1998, www.hcourt.gov.au/speeches/cj, accessed 9/3/2004; Chief Justice of 

NSW JJ Spigelman, “Our Common Law Heritage”, Address at the 2004 Joint Study Institute of Law 

Librarians, 21 February 2004, www.lawlink.nsw.gov.au/sc/, accessed 9/3/2004; Justice R Sackville, 

“Courts in Transition: An Australian View” [2003] NZLR 185. 
17

 Justice AJ Rogers, “Judges in Search of Justice” (1987) 10 UNSWLJ 93. 
18

 Justice GL Davies, “Civil Justice Reform: Why We Need to Question Some Basic Assumptions” 

(2006) 25 CJQ 32; “Current Issues – Expert Evidence: Court Appointed Experts” (2004) 23 CJQ 367;  

“The Reality of Civil Justice Reform: Why We Must Abandon the Essential Elements of Our System” 

(2003) 12 JJA 155; “Fairness in a Predominantly Adversarial System”, in H Stacy and M Lavarch (eds), 

Beyond the Adversarial System (Federation Press, Sydney, 1999) 102; “Justice Reform: A Personal 

Perspective” (1997) 15 Aust Bar Rev 109; “A Blueprint for Reform: Some Proposals of the Litigation 

Reform Commission and their Rationale” (1996) 5 JJA 201; “The Survival of the Civil Trial System: A 

Judicial Responsibility” (1989) 5 Aust Bar Rev 277; and Justice GL Davies and JS Leiboff, “Reforming 

the Civil Litigation System: Streamlining the Adversary Framework” (1995) QLSJ 111; Justice GL 

Davies and SA Sheldon, “Some Proposed Changes in Civil Procedure: Their Practical Benefits and 

Ethical Rationale” (1993) 3 JJA 111. 

http://www.hcourt.gov.au/speeches/cj
http://www.lawlink.nsw.gov.au/sc/
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International research, comparing thirteen civil justice systems from both the „civil‟ 

and the „common law‟ world, has indeed highlighted the efficiencies of the German 

system:
20

  

 

By comparison to most other European countries, whether having common 

law or civil law systems, the German system performs extremely well . . . 

The cost of litigation in Germany appears cheap indeed by comparison to 

common law countries. Furthermore, unlike in most other countries 

reviewed . . . there is a high degree of public confidence in, and 

satisfaction with, the administration of civil justice . . . [L]itigation is 

concluded within a reasonable time . . . The average duration of all 

regional court [first instance] proceedings [in 1996] from filing to final 

[resolution] was 6.5 months.
21

 

 

Aims of the project 

The immediate aim of this project was to explore empirically whether the German 

civil litigation system does produce less cost and delay than the Australian system. 

Empirical verification would lead to an examination of the following questions:  

 What are the features that contribute to the comparative inefficiency and 

expense of the civil justice system of New South Wales? 

 Conversely, what are the features that contribute to the comparative efficiency 

and affordability of the German system, especially at the Regional Court 

Stuttgart? 

 Can any of these elements of the German system inspire ideas for civil 

litigation reform in New South Wales?  

 

                                                                                                                                            
19

 A Cannon, “Courts using their own experts” (2004) 13 JJA 182; “A Diary of Two German Civil 

Cases” (2002) 76 ALJ 186; “Designing Cost Policies to Provide Sufficient Access to Lower Courts” 

(2002) 21 CJQ 198; “Comparisons of Judicial and Lawyer Resources to Resolve Civil Disputes in the 

Civil Code and Common Law Methods” (2001) 10 JJA 245. 
20

 AAS Zuckerman, “Justice in Crisis: Comparative Dimensions of Civil Procedure” in AAS 

Zuckerman (ed), Civil Justice in Crisis: Comparative Perspectives of Civil Procedure (Oxford 

University Press, 1999) 3 at 43. 
21

 AAS Zuckerman, “Justice in Crisis: Comparative Dimensions of Civil Procedure” in AAS 

Zuckerman (ed), Civil Justice in Crisis: Comparative Perspectives of Civil Procedure (Oxford 

University Press, 1999) 3 at 31-2. 
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Methodology 

The aims of the study necessarily influenced the methodology employed.  

 

For pragmatic reasons, the focus of the examination and of the empirical data 

collection was on the civil justice systems of New South Wales as operating in the 

District and Supreme Courts on the one hand and of the German state of Baden-

Württemberg as operating in one of the courts with the greatest equivalence in terms 

of jurisdiction, the Regional Court Stuttgart, on the other.  

 

The research design included a review of all laws and regulations affecting civil 

litigation in both systems and of the pertinent literature on both civil justice systems 

and comparative scholarship on civil litigation and civil justice reform.  

 

In terms of the applicable legal framework is important to note that even though 

Australia and Germany are both federal systems, in terms of the constitutional 

distribution of legislative powers the Australian Constitution centres on state powers 

whereas the German Constitution centres on federal legislative powers. As a 

consequence, in Australia, legislative powers over the states‟ courts‟ organisation, 

their judges, their court fees and civil procedure, the legal profession, lawyers‟ fees 

and the provision of legal advice are subject to state legislative power,
22

  while in 

Germany legislative powers over all the above subject areas are concurrent powers 

over which the federal parliament has exercised its legislative powers.
23

 This means 

that in Germany the civil justice system is regulated by federal law with respect to 

civil procedure,
24

 court organisation
25

 and fees,
26

 the judiciary,
27

 lawyers
28

 and 

lawyers‟ fees,
29

 legal aid
30

 and legal advice.
31

 Similarly, all German civil law 

including the law of contract, tort, and accident compensation is federal law.
32

  

                                                 
22

 Articles 51 and 52 of the Constitution 1901 (Cth). 
23

 Article 74 I (1) Basic Law (Fed). Note, however, that some of the relevant laws predate the German 

federal system and the Basic Law, such as the Code of Civil Procedure and the Organisation of the 

Courts Act 1877 (Fed) (as amended) [Gerichtsverfassungsgesetz]. 
24

 Code of Civil Procedure (Fed). 
25

 Organisation of the Courts Act (Fed). 
26

 Court Costs Act 1975 (Fed) (as amended) [Gerichtskostengesetz]. 
27

 Act on the German Judiciary (Fed). 
28

 Federal Regulations on Attorneys (Fed). 
29

 Lawyers‟ Fees Act 2004 (Fed) (as amended) [Rechtsanwaltsvergütungsgesetz], replacing the earlier 

Federal Statute on Attorneys‟ Fees 1957 (Fed) (as amended) [Bundesrechtsanwaltsgebührenordnung]. 
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Therefore all discussion of German law in this report applies to the German system as 

a whole, unless especially indicated. The procedural rules for New South Wales may 

be comparable to those in other Australian jurisdictions in some respects. 

 

The empirical research design involved quantitative and qualitative techniques in both 

the collection and analysis of data. Key components were:  

 an analysis of available court statistics on delay from the NSW District and 

Supreme Courts and the Regional Courts in Germany, Baden-Württemberg and 

Stuttgart in context with central contextual factors impacting on court 

performance  

 an analysis of 240 first instance court files in civil matters finalised by 

judgment by the NSW District and Supreme Courts and by the Regional Court 

Stuttgart in Baden-Württemberg in three paradigmatic case categories: 

medical/dental negligence, liability of public authorities, and building disputes  

 in-depth interviews with 22 trial judges and 30 solicitors in New South Wales 

and 21 judges and 35 practising lawyers in Baden-Württemberg who were 

procedural actors in a sub-set of the court files analysed and consented to an 

interview 

 the observation of civil proceedings at different stages of the proceedings at the 

NSW District and Supreme Courts and the Regional Court Stuttgart in disputes 

in the three paradigmatic case categories chosen for the court file analysis. 

 

The court file analysis supplemented the court data on delay and facilitated the 

identification of those features of each system which contribute to comparative 

differences in delay and expense. The interviews provided an insight into actual 

litigation practice and the views of judicial officers‟ and legal practitioners‟ on aspects 

of the civil litigation process. The observations of civil proceedings provided further 

insight into actual litigation practice and a mechanism for verification whether the 

                                                                                                                                            
30

 §§ 114-127a Code of Civil Procedure and Legal Assistance Act 1980 (Fed) (as amended) 

[Beratungshilfegesetz]. 
31

 Legal Advice Act 1935 (Fed) (as amended) [Rechtsberatungsgesetz]. 
32

 Civil Code 1896 (Fed) (as amended) [Bürgerliches Gesetzbuch]. 



 

7 

 

actual conduct in court of judicial officers and legal representatives mirrored practices 

indicated in interviews. 

 

Scepticism about law reform based on foreign legal systems  

As mentioned earlier, the Australian Law Reform Commission and senior Australian 

judges have been sceptical about the possibility and effectiveness of law reform in 

Australia based on continental European civil justice systems. With regard to the 

German system that is the focus of this exploration, such reticence appears to be 

grounded in three principal beliefs about alleged fundamental differences between the 

systems: 

 a belief in fundamental differences between „common law‟ and „civil law‟ 

systems  

 a belief that the German civil justice system is „inquisitorial‟ rather than 

adversarial and thus fundamentally different 

 a belief in fundamental cultural differences. 

 

Belief in a ‘common law’ – ‘civil law’ dichotomy  

As a result of an alleged „common law‟ – „civil law‟ dichotomy, a „civil law‟ system 

such as the German may be perceived as so different that any law reform in the 

Australian „common law‟ system based on the German system would face major 

difficulties.
33

 For the reasons outlined below, alleged discrepancies in the two legal 

                                                 
33

 Sir Anthony Mason, “The Future of Adversarial Justice” (2000) 27 The Law Society of Western 

Australia Brief  20; Chief Justice M Gleeson, “Commentary on Paper by Lord Browne-Wilkinson”, 

Judges‟ Conference, 11 September 1998, www.hcourt.gov.au/speeches/cj, accessed 9/3/2004; Chief 

Justice of NSW JJ Spigelman, “Our Common Law Heritage”, Address at the 2004 Joint Study Institute 

of Law Librarians, 21 February 2004, www.lawlink.nsw.gov.au/sc/, accessed 9/3/2004; Justice R 

Sackville, “Courts in Transition: An Australian View” [2003] NZLR 185; Australian Law Reform 

Commission, Review of the Adversarial System of Litigation: Rethinking the Federal Civil Litigation 

System, Issues Paper 20, April 1997, paras 2.6-2.7; W van Caenegem, “Adversarial Systems and 

Adversarial Mindsets: Do we Need Either?” (2003) 15 BLR: Festschrift for David Allan and Mary 

Hiscock 103.  

http://www.hcourt.gov.au/speeches/cj
http://www.lawlink.nsw.gov.au/sc/
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„families‟‟ historical development, sources of law and modes of legal thinking
34

 are 

overstated.
35

  

 

While the historical development of Australian and German law does differ, history 

itself does not explain how legal systems operate in practice today.
36

  

 

Differences in terms of recognised sources of law between the „two families‟ are 

greatly exaggerated.
37

 The German Codes are not as complete as they may have been 

conceived to be. Judges have had to step in and interpret general formulations, fill 

gaps and adjust the law to changing conditions.
38

 Today the enormous body of 

German case law on tort, for instance, rivals the Australian.
39

 As this report shows, the 

same is true for the law of civil procedure. In a time of increasing legislative activity in 

Australia
40

 and vital importance of precedent case law in Germany, there is a clear 

convergence of the systems.
41

  

 

This blending of sources of law has also brought about an assimilation of modes of 

legal thinking. In the past, when Australian „common law‟ was primarily based on 

precedent, „common law‟ judges may indeed have focused on concrete problem-

                                                 
34

 K Zweigert and H Kötz, Introduction to Comparative Law (Clarendon Press, 3rd ed, 1998) pp 68-71; 

JH Merryman, The Civil Law Tradition, (Stanford University Press, 2
nd

 ed, 1985) pp 34-7, 63-6; 

Australian Law Reform Commission, Review of the Adversarial System of Litigation: Rethinking the 

Federal Civil Litigation System, Issues Paper 20, April 1997, para 2.2.. 
35

 For a longer examination of the alleged dichotomy see A Marfording, “The Fallacy of the 

Classification of Legal Systems: Japan Examined” in V Taylor (ed), Asian Laws Through Australian 

Eyes (Law Book Company, 1997) 65. 
36

 A Marfording, “The Fallacy of the Classification of Legal Systems: Japan Examined” in V Taylor 

(ed), Asian Laws Through Australian Eyes (Law Book Company, 1997) 65 at 70-1. 
37

 This is acknowledged by K Zweigert and H Kötz, Introduction to Comparative Law (Clarendon 

Press, 3rd ed, 1998) p 72. 
38

 See on this point also H Bernstein, “Whose Advantage After All? A Comment on the Comparison of 

Civil Justice Systems” (1988) 21 University of California, Davis 587 at 598; BS Markesinis, 

“Conceptualism, Pragmatism and Courage: A Common Lawyer Looks at Some Judgments of the 

German Federal Court” (1986) 34 Am J of Comp L 349 at 359. 
39

 A Marfording, “The Fallacy of the Classification of Legal Systems: Japan Examined” in V Taylor 

(ed), Asian Laws Through Australian Eyes (Law Book Company, 1997) 65 at 71-3. See for illustration 

BS Markesinis and H Unberath, The German Law of Torts: A Comparative Treatise (Hart Publishing, 

4
th

 ed, 2002). Bernstein makes the same point regarding the law of contract: H Bernstein, “Whose 

Advantage After All? A Comment on the Comparison of Civil Justice Systems” (1988) 21 University of 

California, Davis 587 at 598. 
40

 See the figures referred to by Justice K Hayne, “Lessons from the Rear-view Mirror”, Speech 

delivered at the Leo Cussen Institute, 31 October 2001, p 2, www.hcourt.gov.au, accessed 16/3/2004. 
41

 A Marfording, “The Fallacy of the Classification of Legal Systems: Japan Examined” in V Taylor 

(ed), Asian Laws Through Australian Eyes (Law Book Company, 1997) 65 at 77. 

http://www.hcourt.gov.au/
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solving and a gradual development from case to case,
42

 but now there is an increasing 

interest among both Australian parliamentarians and judges in systematisation of the 

law.
43

 Conversely, when German „civil law‟ was originally spelled out in Codes and 

statutes, the aim was indeed completeness and systematisation, but as a result of the 

emerging gaps and doubts about the intended meaning of legislative formulations, 

„civil law‟ judges have had to step in, solve the concrete problem before them and 

deliver individual justice.
44

 As Markesinis has commented: 

 

[T]he myth [is] still accepted by a remarkably large number of Common 

lawyers that the civilian [German] judge is a timorous creature compared 

with his [sic] all-powerful Common law brothers. One can quote many 

instances of modern Common law judges openly expressing the view that 

reform of the law – however badly needed – can only come from 

Parliament. This is the kind of reaction one would expect from German 

judges. Instead, they have often done the opposite. They have adapted 

codal provisions to meet new needs, often interpreting them contrary to 

their literary meaning, and though criticized [sic] they seem to have won 

the day. The history of the new right to privacy is one such example. And 

in their balancing of the competing values of free speech and the right to 

be left alone the German judges have shown themselves bolder than their 

American counterparts and, arguably, even more just.
45

 

 

The above is not to say that differences between the systems do not exist at all, but to 

argue that the dichotomy  

 prevents any real understanding of foreign legal systems  

 consequentially and unnecessarily restricts the vision of the law reformer  

                                                 
42

 K Zweigert and H Kötz, Introduction to Comparative Law (Clarendon Press, 3rd ed, 1998) pp 69-70. 
43

 See also MP Ellinghaus and EW Wright with M Karras, Models of Contract Law: an empirical 

evaluation of their utility (Themis Press, 2005), which argues for the codification of Australian contract 

law, supported by Justice Kirby in his foreword: ibid, p viii. 
44

 See for instance BGHZ 56, 163 (1971) (on nervous shock), translated into English in BS Markesinis 

and H Unberath, The German Law of Torts: A Comparative Treatise (Hart Publishing, 4
th

 ed, 2002) pp 

115-9; BGHZ 124, 128 (1993) and BVerfGE 96, 375 (1997) (on „wrongful life‟), translated in id., 

pp153-67. See also M Coester and BS Markesinis, “Liability of Financial  Experts in German and 

American Law: An Exercise in Comparative Methodology” (2003) 51 Am J of Comp L 275 at 306. 
45

 BS Markesinis, “Conceptualism, Pragmatism and Courage: A Common Lawyer Looks at Some 

Judgments of the German Federal Court” (1986) 34 Am J of Comp L 349 at 367. 
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 facilitates a mistaken view that differences are so fundamental that law reform 

based on the German system would fail in a „common law‟ system such as 

Australia.
46

  

 

Belief in an ‘adversarial’ – ‘inquisitorial’ dichotomy  

A more direct perceived obstacle to learning from Germany in the context of civil 

justice reform has its genesis in repeated characterisations of the German procedural 

system as „non-adversarial‟, „inquisitorial‟ or „investigatory‟.
47

 As the Law Council of 

Australia commented in its submission to the Australian Law Reform Commission, 

“these labels are simplistic and erroneous”.
48

  

 

In Australia the term „adversarial system‟ has been defined in various ways. As stated 

by the Law Council of Australia, in an adversarial type of proceeding 

 

            [t]he dispute is „party controlled‟, that is, the parties define the dispute, 

define the issues that are to be determined and each has the opportunity to 

present his or her side of the argument.
 49

 

 

Cannon‟s definition is similar:  

 

The essential protection of the adversary system is that the parties define 

the boundaries of the dispute, that all stages of the process occur in the 

                                                 
46

 A Marfording, “The Fallacy of the Classification of Legal Systems: Japan Examined” in V Taylor 

(ed), Asian Laws Through Australian Eyes (Law Book Company, 1997) 65 at 77. See on the errors of a 

strict „civil law‟ – „common law‟ dichotomy also BS Markesinis, Always on the Same Path: Essays on 

Foreign Law and Comparative Methodology, Vol II (Hart Publishing, 2001), especially pp 69-72. 
47

 See for instance Chief Justice of NSW JJ Spigelman, “Our Common Law Heritage”, Address at the 

2004 Joint Study Institute of Law Librarians, 21 February 2004, p 3, www.lawlink.nsw.gov.au/sc/, 

accessed 9/3/2004; Justice AR Emmett, “Towards the Civil Law? The Loss of „Orality‟ in Civil 

Litigation in Australia” (2003) 26 UNSWLJ 447; W van Caenegem, “Adversarial Systems and 

Adversarial Mindsets: Do we Need Either?” (2003) 15 BLR: Festschrift for David Allan and Mary 

Hiscock 103 at 110; S Colbran et al., Civil Procedure: Commentary and Materials (Butterworths, 2
nd

 

ed, 2002) pp 16-9, although the focus there is the French – but equally adversarial - system. The 

Australian Law Reform Commission in its final report abandoned the language 

“adversarial”/“inquisitorial” dichotomy it had used in its previous issues paper: Australian Law Reform 

Commission, Review of the Adversarial system of litigation: Rethinking the federal civil litigation 

system, Issues Paper 20, 1997, paras 2.3-2.9. 
48

 Law Council of Australia, Submission to the Australian Law Reform Commission, Review of the 

Adversarial System of Litigation – Issues Paper 20: Rethinking the Federal Civil Litigation System, 

November 1997, p 64. 
49

 As quoted by the Australian Law Reform Commission, Managing Justice: A Review of the Federal 

Justice System, Report No 89 (Australian Government Publishing Service, 2000) para 1.118. 

http://www.lawlink.nsw.gov.au/sc/
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presence of the parties and that the parties each have a reasonable 

opportunity to contribute to and test all matters upon which the decision 

will be based.
50

 

 

The Australian Law Reform Commission‟s characterisation of adversarial system is 

different in two important respects:  

 

            [A]n adversarial system refers to the common law system of conducting 

proceedings in which the parties, and not the judge, have the primary 

responsibility for defining the issues in dispute and for investigating and 

advancing the case.
51

 

 

This definition incorporates not only the myth of the „common law‟ – „civil law‟ 

dichotomy, but in further contrast to the Law Council‟s and Cannon‟s definitions 

above also the element of party autonomy over the advancement of the case.
52

 The 

Australian Law Reform Commission‟s definition ultimately means that the parties are 

at liberty to delay the proceedings.  

 

Considering the German civil procedural system, historically it was in line with the 

Australian Law Reform Commission‟s definition above. The original version of the 

German Code of Civil Procedure of 1877 was based on the libertarian philosophy of 

the time and gave the parties, and not the judge, total control and responsibility not 

only for defining the issues in dispute, but also for advancing the case.
53

  

 

                                                 
50

 A Cannon, “Courts using their own experts” (2004) 13 JJA 182 at 186.  
51

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) para 1.117. 
52

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) para 1.117. 
53

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) Einleitung [Introduction] para 1 (note that the latest edition was not available 

to the primary author); P Gottwald, “Simplified Civil Procedure in West Germany” (1983) 31 Am J of 

Comp L 687 at 687-9, and “Civil Justice Reform: Access, Cost, and Expedition – The German 

Perspective”, in AAS Zuckerman (ed), Civil Justice in Crisis: Comparative Perspectives of Civil 

Procedure (Oxford University Press, 1999) 207 at 226-9; Justice J Beier, “The Woolf Report and 

German Procedure” (1997) 19 Liverpool L Rev 67 at 68-9. 
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This, however, led to a protraction of civil proceedings by the parties and increasing 

delays in civil litigation, so that in the early 20
th

 century the awareness developed that 

the  

 

tension between liberal procedural dogma . . . intent on restricting party 

freedom as little as possible . . . and problems caused by increasing case 

numbers and delays . . . can only be fought by strengthening judges‟ 

powers, and by the parties accepting corresponding obligations.
54

  

 

 German policy makers began to see civil litigation as involving not only the rights of 

the individual litigants, but also as fulfilling a social role, including the preservation of 

the rule of law and the restoration of legal peace.
55

 Achieving these social purposes 

and justice for the community of litigants and the public at large meant that the 

efficient conduct of litigation needed more emphasis. These ideas affected 

amendments to the German Code of Civil Procedure from 1924 onwards.
56

 Today this 

philosophy is strengthened by the fact that the German Constitution, called the Basic 

Law [Grundgesetz], enshrines as a basic institutional principle that Germany is a 

welfare state (Article 20 I). 

 

In terms of the adversarial nature of the German system as it applies today this means 

that the balance between party autonomy and judicial power has shifted from the 

definition given by the Australian Law Reform Commission. Parties no longer have 

complete autonomy to control the pace of proceedings; correspondingly judges have 

been given the power and responsibility to advance the case.
57

 Chapters 5 to 10 

describe how this is regulated by the German Code of Civil Procedure. Importantly, 

however, the essence of the adversarial system in terms of party control over the 

definition of the dispute and the issues to be determined, as defined by the Law 

                                                 
54

 P Gottwald, “Civil Justice Reform: Access, Cost, and Expedition – The German Perspective”, in AAS 

Zuckerman (ed), Civil Justice in Crisis: Comparative Perspectives of Civil Procedure (Oxford 

University Press, 1999) 207 at 227. 
55

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) Einleitung [Introduction] para 39. 
56

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) Einleitung [Introduction] paras 1-10; P Gottwald, “Simplified Civil Procedure 

in West Germany” (1983) 31 Am J of Comp L 687 at 687-9. 
57

 P Gottwald, “Simplified Civil Procedure in West Germany” (1983) 31 Am J of Comp L 687 at 688; 

Justice J Beier, “The Woolf Report and German Procedure” (1997) 19 Liverpool L Rev 67 at 68-9. 
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Council of Australia and Cannon, is preserved in Germany, as chapter 6 on pleadings 

shows. 

 

Not only German comparative and civil procedure specialists,
58

 but also „common 

law‟ scholars
59

 have identified that in terms of civil procedure the German system is 

adversarial.  

 

 In Australia, a similar shift in thinking about the balance between the parties and the 

judge with regard to advancing the pace of civil proceedings as earlier in Germany has 

begun. In Sali v SPC Ltd
60

 the majority judges of the Australian High Court first 

showed their awareness that complete party autonomy and corresponding judicial 

passivity regarding the advancement of a case has a negative impact on justice for the 

community of litigants and the public at large:  

 

            In determining whether to grant an adjournment, the judge of a busy court 

is entitled to consider the effect of an adjournment on court resources and 

the competing claims by litigants in other cases awaiting hearing in the 

court as well as the interests of the parties . . . What might be perceived as 

an injustice to a party when considered only in the context of an action 

between parties may not be so when considered in a context which 

                                                 
58

 See for instance P Gottwald, “Simplified Civil Procedure in West Germany” (1983) 31 Am J of Comp 

L 687; H Bernstein, “Whose Advantage After All? A Comment on the Comparison of Civil Justice 

Systems” (1988) 21 University of California, Davis 587; D Leipold, “Limiting Costs for Better Access 

to Justice: The German Approach”, in AAS Zuckerman and R Cranston (eds), Reform of Civil 

Procedure: Essays on „Access to Justice‟ (Clarendon Press, 1995) 265 at 266; H Koch and F Diedrich, 

Civil Procedure in Germany (Kluwer Law International, 1998) p 28; JF Staat, “Educating  German 

Legal Professionals”, in C Sampford, S Blencowe and S Condlln, Educating Lawyers for a Less 

Adversarial System (Federation Press, 1999) 113 at 115-6; H Kötz, “Civil Justice Systems in Europe 

and The United States” (2003) 13 Duke J of Comp & Int‟l L 61. 
59

 See for instance AT von Mehren, “Some Comparative Reflections on First Instance Civil Procedure: 

Recent Reforms in German Civil Procedure and in the Federal Rules” (1988) 63 Notre Dame L Rev 

609; JA Jolowicz, “The Woolf Report and the Adversary System” (1996) 15 CJQ 198; AAS 

Zuckerman, AAS Zuckerman, “Justice in Crisis: Comparative Dimensions of Civil Procedure” in AAS 

Zuckerman (ed), Civil Justice in Crisis: Comparative Perspectives of Civil Procedure (Oxford 

University Press, 1999) 3 at 31; Justice GL Davies, “The Reality of Civil Justice Reform: Why We 

Must Abandon the Essential Elements of Our System” (2003) 12 JJA 155 at 159; PL Murray and R 

Stürner, German Civil Justice (Carolina Academic Press, 2004) p 11. 
60

 (1993) 116 ALR 625. 
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includes the claims of other litigants and the public interest in achieving 

the most efficient use of court resources.
61

 

 

In discussing the 2000 amendments to the Supreme Court Rules 1970 (NSW), which 

introduced the overriding purpose rule and strengthened judicial case management 

powers, the Chief Justice of NSW Spigelman commented that these reforms reflected 

the recognition  

 

that parties or practitioners have no right to waste the limited resources 

available to the Court and that the Court has an obligation to use the 

resources entrusted to it as effectively and efficiently as possible.
62

 

 

In more recent speeches he specifically pointed out that restricted party autonomy 

resulting from judicial case management does not infringe the essence of the 

adversarial system.
63

 

 

In the recent case of Aon Risk Services Australia Limited v Australian National 

University
64

 the majority judges of the Australian High Court in their joint judgment 

reiterated the principles of Sali v SPC Ltd
65

 and held that in the interpretation of the 

overriding purpose rule of the ACT Rules
66

 

 

[w]hat may be just, when amendment is sought, requires account to be 

taken of other litigants, not just the parties to the proceedings in question 

[and]  what is a "just resolution" is to be understood in light of the 

purposes and objectives stated.  Speed and efficiency, in the sense of 

                                                 
61

 Sali v SPC Ltd (1993) 116 ALR 625 at 629 (per Brennan, Deane, McHugh JJ; Toohey and Gaudron 

JJ dissenting). Justice Kirby in Queensland v J L Holdings commented on case management reforms in 

Australia and their inherent shift towards greater judicial involvement in case management and agreed 

with the majority judges in Sali v SPC Ltd that judicial passivity may result in injustice for the 

community of litigants and the public at large: (1996-1997) 189 CLR 146 at 172. 
62

 Chief Justice of NSW JJ Spigelman, “Just, quick and cheap: a new standard for civil procedure” 

(February 2000) LSJ 24 at 24. 
63

 Chief Justice of NSW JJ Spigelman, “Case Management in New South Wales”, Address to the 

Annual Judges‟ Conference, Kuala Lumpur, Malaysia, 22 August 2006, p 4, www.lawlink.nsw.gov.au, 

accessed 12/12/2006; “Access to Justice and Access to Lawyers”, Address to the 35
th

 Australian Legal 

Convention, Sydney, 24 March 2007, p 8, www.lawlink.nsw.gov.au, accessed 3/4/2007. 
64

 [2009] HCA 27. 
65

 (1993) 116 ALR 625. 
66

 R 21. 
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minimum delay and expense, are seen as essential to a just resolution of 

proceedings.
67

 

 

Judicial case management reforms in New South Wales and in Australia more 

generally thus suggest a similar shift in thinking about the balance between the parties 

and the judge with regard to advancing the pace of civil proceedings as happened 

earlier in Germany.  

 

It should be noted that in terms of legal culture, in Australia the term „adversarial‟ also 

connotes a competitive battle between the parties to litigation,
68

 and lawyers have been 

criticised for having a “warrior mentality”,
69

 while German legal culture appears to be 

comparatively more collaborative and less antagonistic. This cultural aspect of 

adversarialism is touched on in chapter 3 and explored especially in chapter 7. 

 

Belief in fundamental cultural differences  

The principal reason why the Australian Law Reform Commission rejected borrowing 

from “a non adversarial federal civil litigation system” including the German was that 

such reform “assumes that borrowing from different political and cultural systems will 

work in similar ways in our legal system, that such a change can be engineered and 

that it will improve the system.”
70

 Similarly, Justice Sackville has warned of the 

importation of solutions from other systems “without sufficient regard to the legal and 

social culture of which they form part.”
71

  

                                                 
67

 [2009] HCA 27 at [95] and [98] (per Gummow, Hayne, Crennan, Kiefel, Bell JJ). 
68

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) para 1.119. 
69

 Justice LT Olsson, “Combating the Warrior Mentality”, in C Sampford, S Blencowe and S Condlln 

(eds), Educating Lawyers for a Less Adversarial System (Federation Press, 1999) 2 at 3; Justice GL 

Davies and SA Sheldon, “Some Proposed Changes in Civil Procedure: Their Practical Benefits and 

Ethical Rationale” (1993) 3 JJA 111 at 114. 
70

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) para 2.32. 
71

 Justice R Sackville, “Courts in Transition: An Australian View” [2003] NZLR 185 at 189, and 

“Reforming the Civil Justice System: The Case for a Considered Approach”, in H Stacy and M Lavarch 

(eds), Beyond the Adversarial System (Federation Press, Sydney, 1999) 34 at 47. See on the difficulties 

of cultural change also T Wright, “Research and Civil Process Reform: Commentary on Lord Browne-

Wilkinson‟s „A sheep in Woolf‟s clothing‟”, Speech delivered at the Supreme Court of NSW Annual 

Conference, 11 September 1998, p17, on file with the author. 
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The possibility and effectiveness of adopting foreign models is indeed “one of the 

most controversial topics of comparative law.”
72

 But there are nevertheless advantages 

in examining foreign legal systems. Domestic law reform involves coming up with 

new ideas to resolve problems. And as Fletcher has said, “[t]he advantage of 

comparative law is that it expands the agenda of available possibilities.”
73

  

  

An examination of the German system can thus lead to new ideas for civil litigation 

reform. Sir Anthony Mason, who has spoken out against civil justice reform based on 

the “European model” as a whole, has nevertheless stated: “In saying that I am far 

from denying that we can usefully take up some aspects of the European model.”
74

 

 

Moreover, Germany and Australia, and New South Wales specifically, regard the 

same values as fundamental to a civil justice system. This is shown in the report as a 

whole. At this point, a brief outline must suffice. 

 

The 1993 report of the Australian Senate Standing Committee on Legal and 

Constitutional Affairs on The Cost of Justice endorsed as relevant standards for the 

Australian civil litigation system the views which Lord Woolf expressed in his Access 

to Justice Interim Report as to the central fundamental principles which should govern 

a civil justice system:  

 reasonable speed and efficiency  

 justice and fairness, including comprehensibility and responsiveness 

 equal access to justice and  

 proportionate cost.
75

 

                                                 
72

 H Kötz, “Civil Justice Systems in Europe and The United States” (2003) 13 Duke J of Comp & Int‟l L 

61 at 70. One publication where the possibilities of legal transplants are vigorously debated is D Nelken 

and J Feest (eds), Adapting Legal Cultures (Hart Publishing, 2001). 
73

 GP Fletcher, “Comparative Law as a Subversive Discipline” (1998) 46 Am J of Comp Law 683 at 

695; see also P de Cruz, Comparative law in a changing world (2
nd

 ed., Cavendish, 1999) p 19. 
74

 Sir A Mason, “The Future of Adversarial Justice” (2000) 27 The Law Society of Western Australia 

Brief 20 at 23. Elsewhere, he has written of the benefits of Australia learning from Germany in areas 

such as the law of restitution and good faith: “The Relationship between International Law and National 

Law, and its Application in National Courts” (1992) Cth Law Bull 750 at 754. 
75

 Lord Woolf, Access to Justice: Interim Report to the Lord Chancellor on the civil justice system in 

England and Wales (HMSO, 1995) pp 2-3 (these were incorporated in rule 1 Civil Procedure Rules 

(UK); Senate Standing Committee on Legal and Constitutional Affairs, The Cost of Justice: First 

Report, Foundations for Reform (Australian Government Publishing Service, 1993), pp10-11. The 2004 

Justice Statement by the Victorian Attorney-General included these as core values underpinning the 

justice system: Attorney-General (Victoria), Justice Statement (Department of Justice, May 2004); 
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In New South Wales the Civil Procedure Act 2005 (NSW) specifically incorporates 

reasonable speed and efficiency (ss 56(1), 57(1)(a), 59), justice (ss 56(1), 57(1)(a), 58, 

59), and affordable and proportionate cost (ss 56(1), 57(1)(a), 60) as guiding principles 

for civil litigation in general and case management in particular. NSW Chief Justice 

Spigelman has warned that a focus on efficiency in civil litigation reform must not 

endanger justice and fairness, encompassing: 

 the quality of justice  

 the right to a fair trial  

 accessibility  

 openness 

 participation  

 impartiality and 

 legitimacy.
76

 

 

 In Germany the recognition in the early 1920s that civil litigation involves not only the 

rights of the individual litigants, but also fulfils a social role, led to an emphasis being 

placed on facilitating the efficient conduct of litigation. In combination with the later 

entrenchment of the welfare state as a basic institutional principle in Article 20 of the 

German Constitution and Article 6 of the European Convention on Human Rights,
77

 

by which Germany is bound and which prescribes a hearing within a reasonable time, 

these developments have made efficiency and reasonable speed central concerns in the 

regulation of civil litigation.  

 

                                                                                                                                            
available at www.justice.vic.gov.au, accessed 3/4/2007. See also Victorian Law Reform Commission, 

Civil Justice Review: Report, March 2008, pp 90-8; Productivity Commission, Report on Government 

Services 2010, pp C.1 and C.3; available at www.pc.gov.au, accessed 28/3/2010. 
76

 Chief Justice of NSW JJ Spigelman, “Judicial Accountability and Performance Indicators” (2002) 21 

CJQ 18 at 18 and 23; “Measuring Court Performance”, Address to the Annual Conference of the 

Australian Institute of Judicial Administration, 16 September 2006, p 5, www.lawlink.nsw.gov.au, 

accessed 12/12/2006. 
77

 Article 6 (1) of the European Convention on Human Rights relevantly provides: “In the determination 

of his [sic] civil rights and obligations . . . everyone is entitled to a fair and public hearing within a 

reasonable time by an independent and impartial tribunal established by law . . .” [emphasis added]. 

http://www.justice.vic.gov.au/
http://www.pc.gov.au/
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Justice and fairness in civil litigation are given constitutional protection in Germany. 

The German Constitution
78

 protects the following individual rights as relevant to civil 

litigation: 

 Article 2: individual liberty (the parties define the issues in dispute)  

 Article 3: equality before the law (equal access to justice) 

 Article 19 IV: recourse to the courts for persons whose rights have been 

violated by public authority (access to justice) 

 Article 103 I: the right to a hearing before the courts in accordance with the 

law (access to justice).  

 

The German Constitution further includes the following provisions relevant to justice 

and fairness: 

 Article 20 III: judges are bound by law and justice (legitimacy) 

 Article 92: judicial power is vested in the judges and exercised by the courts 

(legitimacy) 

 Article 97 I: judges are independent and subject only to the law (impartiality) 

 Article 101 I: the principle of the “lawful judge”
79

 (impartiality). 

 

The German Federal Constitutional Court – the highest court in the German court 

hierarchy – has held that the above provisions in combination protect: 

 the rule of law  

 equal access to the courts  

 the right to be heard  

 the right to legal recourse  

 the right to be treated equally by the court, and  

 the right to a fair trial as a “general procedural basic right”.
80

  

 

                                                 
78

 The text of the Basic Law 1949 (Fed) (as amended) [Grundgesetz](Constitution) is available in 

English at www.bundesregierung.de.  
79

 This principle is discussed in chapter 5. 
80

 BVerfGE 78, 372; 88, 118; 91, 181; 93, 113; NJW 1998, 2044; NJW 2001, 1343; see also Zöller, 

Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto Schmidt, 

23rd ed, 2002) Einleitung [Introduction] para 101. For more detail see H Koch and F Diedrich, Civil 

Procedure in Germany (Kluwer Law International, 1998) pp 35-9.  

http://www.bundesregierung.de/
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Equal access to justice is intimately linked with affordable and proportionate litigation 

costs. Equality before the law, recourse to the courts for persons whose rights have 

been violated by public authority and the right to a hearing before the courts are 

protected through Articles 3, 19 IV and 103 I of the German Constitution. The Federal 

Constitutional Court, the highest court in the German court hierarchy, held in the 1958 

Lüth
81

 case that all constitutional individual rights protections incorporate an objective 

scale of values, and therefore all laws must be interpreted so as to protect them. As 

chapter 3 shows, this protection has an important effect on the affordability and 

proportionality of litigation costs through the German laws on litigation costs. 

 

Key findings 

The main findings of the study are: 

 Litigation costs appear to be considerably higher in New South Wales than in 

Germany.  

 Civil litigation appears to produce considerably more delay at the District and 

Supreme Courts in New South Wales than at the Regional Courts in Germany, 

Baden-Württemberg and Stuttgart.  

 Furthermore, the interview data suggest that satisfaction levels with the civil 

litigation system, the court system, and the quality of judges were considerably 

lower amongst interview participants in New South Wales than in Baden-

Württemberg. For instance, interview participants in New South Wales 

mentioned one hundred aspects of the civil litigation process as in need of 

reform, while those in Baden-Württemberg mentioned only 16. This 

underscores the desirability of civil justice reform in New South Wales. 

Litigation costs, delay and expert evidence were highlighted as weaknesses of 

the civil litigation process in New South Wales. 

 Elements of the German civil justice system as practised at the Regional Court 

Stuttgart can inspire ideas for civil justice reform in New South Wales and 

possibly beyond, in order to reduce delay and litigation costs. 

 

Litigation costs 

                                                 
81

 BVerfGE 7, 198 (1958); translated in BS Markesinis and H Unberath, The German Law of Torts: A 

Comparative Treatise (Hart Publishing, 4
th

 ed, 2002), p 392. 
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Litigation costs appear to be considerably higher in New South Wales than in 

Germany. Litigation cost was the single factor most perceived as in need of reform by 

interview participants in New South Wales.  

 

The analysis of litigation costs in chapter 3 suggests that the comparative expense of 

the civil justice system of New South Wales is likely due to the relative freedom given 

to lawyers by the Legal Profession Act 2004 (NSW) as to the basis on which to charge 

fees.
82

 The interview data obtained in New South Wales lend support to claims in the 

literature that time billing is the predominant fee charging practice of solicitors. Time 

billing has a number of negative consequences, including an inflation of costs, a 

disproportion between lawyers‟ charges and the value in dispute, and unpredictable 

litigation costs, which in turn has a negative impact on the availability of legal aid and 

legal expenses insurance, putting equal access to justice at risk.  

 

Delay 

Available statistical data on disposal rates within twelve months and average delay 

detailed in chapter 4 suggest that there is considerably less delay at the Regional 

Courts in Germany, Baden-Württemberg and Stuttgart than at the NSW District and 

Supreme Courts. These results are supported by the court file analysis delay data for 

the categories of case analysed.  

 

Along with litigation cost, delay and inefficiencies were perceived as principal 

weaknesses of the civil litigation process by interview participants in New South 

Wales. After litigation costs, expert evidence was the single aspect of the civil 

litigation process most perceived as in need of reform by interviewees in New South 

Wales. 

 

The empirical data obtained for the study and the analysis of the civil procedural rules 

in New South Wales identify the following factors as facilitating delay in New South 

Wales:  

 The master calendar system of case allocation, a lack of judicial specialisation, 

and problems in the administration of court files, as discussed in chapter 5.  

                                                 
82
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 The procedural rules on pleadings, as discussed in chapter 6.  

 An insufficient emphasis on early settlement, both prior to and after the 

commencement of litigation, as discussed in chapter 7.  

 Ineffective pre-trial case management, as discussed in chapter 8. 

 Lengthy trials and potential delay in judgment delivery, as discussed in chapter 

9.  

 A continuing focus on party-appointed experts, as discussed in chapter 10.  

 

The examination of these aspects of civil litigation shows that civil procedural rules 

and litigation practice in New South Wales are material not only in enhancing delay, 

but also in increasing labour intensiveness for lawyers and thus litigation costs. One 

key element that is common to many of the factors found to facilitate delay and 

expense in New South Wales is a continuing deference to party autonomy over the 

pace of the proceedings in actual civil litigation practice, despite the recent 

introduction of the overriding purpose rule and judicial case management powers in 

recognition that party autonomy over the pace of the proceedings has a negative 

impact on delay
83

 and that such party autonomy is not an essential element of the 

adversarial system.
84

 

 

Potential civil justice reform in New South Wales 

The comparative analysis of the German system with regard to those factors which 

facilitate delay in New South Wales has suggested elements that appear to be 

significant in order to reduce delay and labour intensiveness for lawyers. Similarly, the 

comparative analysis of the regulation of court and lawyers‟ fees has identified factors 

which may reduce litigation cost. The identification of these elements points to 

potential ways for civil justice reform in New South Wales.  

 

                                                 
83

 Aon Risk Services Australia Limited v Australian National University [2009] HCA 27 at [95] and [98] 

(per Gummow, Hayne, Crennan, Kiefel, Bell JJ); Sali v SPC Ltd (1993) 116 ALR 625 at 629 (per 

Brennan, Deane, McHugh JJ); Chief Justice of NSW JJ Spigelman, “Just, quick and cheap: a new 

standard for civil procedure” (February 2000) LSJ 24 at 24. 
84

 Chief Justice of NSW JJ Spigelman, “Case Management in New South Wales”, Address to the 
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The interview data on a cluster of questions directed to the participants‟ satisfaction 

with the civil litigation process in general suggest that satisfaction levels with the civil 

litigation system, the court system, and the quality of judges were considerably higher 

amongst interview participants in Baden-Württemberg than in New South Wales. The 

relatively low satisfaction levels amongst interviewees in New South Wales 

underscore the desirability of reform in New South Wales. Conversely, the low degree 

of dissatisfaction expressed by interview participants in Baden-Württemberg indicates 

that the German system as practised at the Regional Court Stuttgart is perceived as 

functioning well, making it a suitable model for ideas for civil justice reform in New 

South Wales.  

 

The scope of this report 

To keep the report within reasonable bounds, not all aspects of the respective civil 

litigation systems are discussed here.
85

 Instead, in line with the aims of the study, the 

focus is on:  

 features which appear to be central in their impact on delay and  

 in respect of which the empirical data suggest that the German or Regional 

Court Stuttgart model may inform civil justice reform in New South Wales and 

possibly Australia as a whole. 

 

The report largely excludes a discussion of those aspects affecting delay in relation to 

which the two systems are based on very different philosophies. These include: 

 discovery 

 subpoenas 

 interrogatories 

 the preparation of lay witness evidence, including written witness statements 

and affidavits 

 the law of evidence 

                                                 
85

 For reasons of space the report excludes a discussion of the German commissions of experts set up by 

the professional associations of medical practitioners and dentists as a form of alternative dispute 

resolution, even though these resolve a considerable number of medical and dental negligence cases in a 

speedy and inexpensive manner: see BS Markesinis, “Litigation-Mania in England, Germany and the 
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Foreign Law and Comparative Methodology, Vol I (Hart Publishing, 1997) 438 at 461-5. Note that he 

refers to them as “voluntary arbitration boards”. 
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 the process of lay witness examination and cross-examination. 

 

With the exception of expert evidence, a detailed discussion of the collection and 

presentation of evidence is thus largely omitted, even though the above processes have 

obvious implications for delay and cost. 

 

The structure of this report 

Chapter 2 outlines the methodology adopted in this study. 

 

Chapter 3 compares the regulation of court fees, lawyers‟ fees and disbursements in 

New South Wales and Germany and discusses the impact of cost regulation on the 

availability of legal aid and legal expenses insurance in both systems.  

 

Chapter 4 addresses delay. It presents available court statistics on delay collected by 

the NSW District and Supreme Courts and from Regional Courts in Germany, Baden-

Württemberg and Stuttgart and includes an analysis of central contextual features 

impacting on delay. The chapter also presents the court file analysis data on delay and 

identifies which parts of the proceedings are most responsible for delay in New South 

Wales. Finally, the chapter reports on what factors judges and lawyers interviewed in 

New South Wales and Baden-Württemberg perceive as contributors to delay, as 

strengths and weaknesses of the respective litigation processes and as issues in need of 

reform.  

 

Chapters 5 to 10 discuss features of the civil litigation process in New South Wales 

which on the basis of the empirical data obtained may affect the duration of civil 

proceedings and thus delay. Each of these chapters presents the relevant empirical 

findings, analyses the relevant regulatory framework in New South Wales and 

Germany in terms of its respective impact on delay and cost, discusses the relevant 

literature and makes recommendations for civil justice reform in New South Wales. 

 Chapter 5 deals with court administration, focusing on judicial education and 

selection, case allocation, judicial specialisation, judicial impartiality, and 

administration and management of court files. 

 Chapter 6 addresses pleadings. 
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 Chapter 7 examines alternative dispute resolution by negotiated settlement 

prior to litigation, and by means of mediation, arbitration and judicial 

promotion of settlement after litigation has commenced. 

 Chapter 8 is concerned with pre-trial case management. 

 Chapter 9 analyses the length of trials, litigant participation at trial and 

judgment delivery. 

 Chapter 10 focuses on expert evidence. 

 

Chapter 11 reviews the report‟s major findings, lists the key recommendations made 

and points to issues for further consideration and for future research. 

 

The Appendices include information on the profile of interview participants, the 

interview questions and an example German file with pleadings and court orders. Most 

importantly, they contain detailed empirical quantitative findings derived from the 

analysis of court files from the NSW Supreme and District Courts and the Regional 

Court Stuttgart, which supplement the discussion in this report. 
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2. Methodology 
___________________________________________________________ 

 

This chapter describes the research methods and multiple sources of data used in this 

study and highlights its limitations and its strengths.  

 

As stated in chapter 1, the aims of this project included an empirical comparison of the 

cost and delay produced in the German and the NSW civil litigation systems, an 

analysis of features enhancing respective (in)efficiency and expense, and an evaluation 

of whether the German model may provide any ideas for civil litigation reform in New 

South Wales. 

 

These aims in combination with the requirements of comparative research necessarily 

influenced the methodology employed. The research design had to encompass the 

following elements, discussed in this chapter: 

 comparative methodology and review of the relevant laws and regulations 

 literature review 

 statistical data collection 

 analysis of court files finalised by judgment 

 interviews with judges and lawyers 

 observation of court processes 

 

Location of the research 

As a result of the state-centred distribution of legislative powers in Australia and the 

duality of federal and state courts, within the Australian system there had to be a focus 

on a specific state and particular courts within it. For ease of access from the 

University of New South Wales and because most civil litigation reform discussion 

focuses on the superior first instance courts, the state of New South Wales and its 

District and Supreme Courts were chosen. 

 

Even though the relevant German laws are federal laws, the flexibility inherent in the 

Code of Civil Procedure meant that in Germany, too, a particular state and court had 

to be chosen. As explained in more detail in chapter 4, of the German civil courts the 
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jurisdiction of Regional Courts is most equivalent to that of the NSW District and 

Supreme Courts. The Regional Court Stuttgart in the state of Baden-Württemberg was 

chosen because in the 1970s this court developed the so-called “Stuttgart model”, 

which was designed to improve efficiency in civil court administration
86

 and which 

became the basis of major reforms to the German Code of Civil Procedure in 1977.
87

 

Since one of the study‟s principal aims was to explore whether the German model may 

provide any ideas for civil litigation reform in New South Wales, a court that is 

reputedly a best practice model in terms of efficiency is the most beneficial source for 

potential learning. 

 

Comparative methodology and review of the relevant laws 

and regulations 

To avoid errors, comparative researchers must fully understand the foreign legal 

system under examination.
88

 The primary author not only has expertise in the 

comparative method, but holds German and Australian law degrees, taught law in both 

systems, and gained some practical legal experience in both the German and the New 

South Wales jurisdictions.  

 

Based on her knowledge of, and practical experience in, both civil justice systems, the 

primary author believed in the value of learning from the German model in civil 

litigation reform in New South Wales before this research was begun. Steps taken to 

ensure that the empirical research and analysis was not influenced by these beliefs are 

outlined in context with the explanation of the empirical research methodology below.  

 

Comparative research requires that in each system the particular subject chosen for 

comparison – in this case civil litigation – be examined within the legal and 
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institutional context of the entire system in which it operates.
89

 For the purposes of this 

study the review of the relevant laws and regulations thus encompassed not only civil 

procedure in both systems, but also both systems‟ constitutional context, legal 

education, judicial education and selection, court structures, case listing and 

assignment arrangements, the organisation and working methods of the legal 

profession, the rules regulating the legal profession and the judiciary, the rules 

regulating litigation costs, and the availability of legal aid and legal expenses 

insurance. For the Australian part of the study, the laws and regulations of New South 

Wales were central, but those of other states and the Federal Court were also drawn 

upon.  

 

Comparative research also requires that each system is examined as it operates in 

practice rather than on the basis of black letter law only.
90

 In order to do so, legal 

culture in the sense of the legal behaviour, attitudes, and values of judges, legal 

practitioners, and private individuals must be analysed, as legal sociologists such as 

Friedman
91

 and Gessner
92

 have emphasised.  

 

In the context of civil litigation, civil litigation practice and legal behaviour can be 

discerned through the empirical research methods employed in this study: an analysis 

of court files and observation of court proceedings. Interviews with judges and legal 

practitioners can provide an insight into their attitudes and values. 

 

Literature review 

Relevant literature was identified at the beginning of the study, but research on 

apposite scholarship continued throughout the project until the end of April 2010. 

Pertinent strands included literature on civil litigation and its contextual aspects in 
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 K Zweigert and H Kötz, Introduction to Comparative Law (Clarendon Press, 3rd ed, 1998) p 5.  
90
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Australia, New South Wales and Germany, and governmental and law reform 

commission reports as well as international literature where it addressed civil justice 

reform.  

 

Empirical methods 

The research incorporated quantitative and qualitative empirical methods and both 

quantitative and qualitative data were obtained.  

 

Quantitative data obtained include: 

 available statistical data collected by the NSW District and Supreme Courts 

and the Regional Courts in Germany, Baden-Württemberg and Stuttgart and  

 data collected through an analysis of court files in civil matters finalised by 

judgment by the NSW District and Supreme Courts and the Regional Court 

Stuttgart.  

 

Qualitative empirical research methods included:  

 in-depth interviews with judges and legal practitioners in both systems and  

 observation of proceedings in the three specific courts being examined.  

 

Additional data sources were administrative documents obtained from the NSW 

District and Supreme Courts and the Regional Court Stuttgart.  

 

Quantitative data collection 

Data collected by the courts 

In order to compare the delay produced in the German and the NSW civil litigation 

systems, available statistical data collected by the NSW District and Supreme Courts, 

Regional Courts in Germany, in the state of Baden-Württemberg and in Stuttgart were 

obtained, focusing on the years 2000 to 2004.  

 

In order to put these delay data in an appropriate context, available data on factors 

such as the number of judges and other court staff, the number of civil cases filed and 

resolved, the methods of civil dispute resolution, the size of the population, and 

judicial salaries and leave entitlements were also collected for the same time period.  
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For New South Wales the following sources of data were used: 

 the Annual Reviews for the NSW District and Supreme Courts, and to some 

extent for the NSW Local Court, the Federal Court, and the Consumer Trader 

and Tenancy Tribunal 

 internal statistics which the NSW Supreme Court provided for the purposes 

for this study  

 data published by the Australian Attorney-General‟s Department, the 

Productivity Commission, and the Law Society of NSW. 

 

For Germany the following sources of data were used: 

 statistical data on the Regional Courts of Germany as a whole and on those in  

Baden-Württemberg published by the Federal Department for Statistics and by 

the Justice Ministry of Baden-Württemberg 

 for the Regional Court Stuttgart the court‟s internal court statistics provided 

for the purposes for this study  

 data published by the Federal Department for Statistics, the Baden-

Württemberg Department for Statistics, and the Federal Law Society. 

 

With the exception of the Regional Court Stuttgart‟s internal court statistics, these data 

are publicly available. 

 

Court file analysis 

The second method of collecting quantitative data consisted of an analysis of 240 first 

instance court case files finalised by judgment by the NSW District and Supreme 

Courts and the Regional Court Stuttgart in three paradigmatic case categories. This 

analysis aimed to: 

 supplement the available court data on comparative delay  

 facilitate the identification of those stages of the civil litigation process that 

produce the greatest delays from filing to disposition by judgment in order to 

direct reform where it is most needed   

 gain an in-depth understanding of the actual operation of particular aspects of 

civil litigation in the respective courts, since both delay and litigation costs are 
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affected in part by how the progress of cases is handled by courts and legal 

practitioners in practice, and to 

 obtain tangible data on respective litigation costs. 

 

In order to allow an in-depth comparative analysis, the court file analysis was 

restricted to three case categories: medical/dental negligence, liability of public 

authorities, and building disputes. In both New South Wales and Germany these 

categories involve disputes that can be particularly complex, mostly involve expert 

evidence, and are – or at least prior to the Civil Liability Act (NSW) 2002 were - 

frequently litigated in both systems. Table 2.1 shows the number of court files 

analysed in each of these categories from each of the three courts. 

 

Table 2.1: Number and distribution of court files analysed 

 medical/dental 
negligence 

liability of public 
authorities 

building 
disputes 

Total 

Regional Court  
Stuttgart 

40 40 40 120 

NSW  
District Court 

25 25 25 75 

NSW  
Supreme Court 

15 15 15 45 

Total NSW 40 40 40 120 

Total    240 

 

The court file analysis at the Regional Court Stuttgart was conducted between August 

and December 2001. The court gave complete access to its registry, where the court‟s 

files are kept. Only files decided by final judgment in 2001 were used for analysis. 

They were selected at random. The only selection criterion was that the dispute had to 

fall within one of the three categories chosen.  

 

In New South Wales the court file analysis was conducted during 2002 and 2003. 

Neither the NSW District Court nor the NSW Supreme Court provided access to their 

registries. At the NSW District Court files of cases within one of the three categories 

chosen and decided by judgment were found by way of the court‟s computer system, 

which records files by cause of action. At the NSW Supreme Court no access to the 

court‟s computer system was given. Relevant files were found via the Internet by 

keyword search. 
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The aim was to find a sufficient number of files of cases, selected at random, within 

the three categories chosen, which were decided by judgment in 2001, the same year 

as that chosen for the German files. That year, however, did not yield a sufficient 

number of files in both of the NSW courts together. In the end the NSW part of the 

study had to incorporate cases decided over a period of four years, namely the years 

2000 to 2003. Because it remained difficult to find enough cases in the NSW Supreme 

Court, the decision was made to analyse more cases litigated before the NSW District 

Court than the NSW Supreme Court. 

 

To ensure reliable and consistent data gathering, detailed standard analysis protocols 

were used. The design of these protocols was informed by the initial literature review 

and the aims of the court file analysis. As far as possible, the same markers were used 

in both countries to gather information, but where necessary, the protocols were 

adapted to take account of differences between the systems.  

 

To supplement the courts‟ statistical data on comparative delay and to identify the 

stages that produce the greatest delays from filing to disposition in New South Wales, 

the following key dates were obtained from the court files:  

 when the cause of action arose  

 when legal action was filed  

 when notice of appearance and grounds for defence were filed  

 when pre-trial conferences and hearings were held, and  

 when judgment was given.  

 

To gain an understanding of how particular aspects of civil litigation operate in 

practice in the respective courts, the following information was extracted from the 

files, as far as available:  

 the number of pleadings, notices of motion and other documents filed by each 

party 

 the number of cross-claims, if any  

 the number and nature of exhibits and documents submitted by each party 

 the number of affidavits, witness statements and expert reports submitted by 

each party  
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 the nature of the main issues before trial as discernible from the file  

 pre-trial conferences and orders made  

 the number of lay and expert witnesses examined at trial 

 whether the court had appointed an expert  

 whether a conference between experts had been ordered.  

 

With respect to the judgment the following information was obtained:  

 whether it was reserved  

 the number of pages  

 whether it was in favour of the plaintiff or the defendant  

 the costs orders made.  

 

To obtain data on litigation costs, court and lawyers‟ fees were noted, if available.  

 

Other empirical studies sample from cases coming into the court. The aim of this 

study, however, was to analyse all stages of civil proceedings from filing of a claim to 

judgment delivery. Even though the majority of civil disputes do not require final 

adjudication, only cases finalised by judgment provided full data on all stages of civil 

proceedings, including pre-trial case management, trial and judgment. Incidentally, 

this choice avoided the inevitable use of censored data when sampling from cases 

coming into court. 

 

The following factors contribute to ensuring that the court file analysis data are 

reliable and not influenced by the primary author‟s beliefs in the value of the German 

system: 

 the random selection of cases 

 the use of standard analysis protocols 

 the detail recorded about each file  

 the systematic classification of the file information by staff of the Law and 

Justice Foundation who held no opinion in favour of the German system, and 

 the carrying out of all the statistical analysis by Ann Eyland who held no 

opinion in favour of the German system. 
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Qualitative data collection 

Interviews 

Interviews were conducted with 22 NSW District and Supreme Court judges and 21 

Regional Court Stuttgart judges and with 30 solicitors in New South Wales and 35 

lawyers in Baden-Württemberg. These interviews facilitated an understanding of 

actual litigation practice in both systems and allowed an insight into judicial officers‟ 

and legal practitioners‟ views on central aspects of the civil  litigation process.  

 

The use of survey questions was not considered appropriate because these usually 

follow either a closed form format providing a list of alternative answers or ask 

respondents to rate a statement using a Likert scale ranging from “strongly agree” to 

“strongly disagree”.
93

 This means that no prompting or clarification questions are 

possible, and a list of alternative answers may manipulate or at least narrow the range 

of responses.
94

  

 

The interviews were conducted with judges and legal practitioners who were 

procedural actors in a sub-set of the court files analysed because this entailed the 

possibility of filling potential information gaps in the files. In New South Wales, 

where the legal profession is still mostly divided in practice, solicitors were chosen 

because information was sought on all aspects and stages of civil litigation including 

settlement negotiations prior to litigation and pleadings. Barristers usually only 

become involved in the forensic stages of the process.  

 

                                                 
93

 GJ Rathjen, “The Role of Survey Research in the Administration of Justice” (2001) 22 The Justice 

System Journal 333 at 340. For one example combining multiple-choice and questions based on the 

Likert scale see AH DeGaris, “The Role of Federal Court Judges in the Settlement of Disputes” (1994) 

13 Uni of Tasmania L Rev 217. 
94

 On the latter see G Edmond, “Judging Surveys: Experts, Empirical Evidence and Law Reform” 

(2005) 33 FLR 95, critiquing I Freckleton, P Reddy and H Selby, Australian Judicial Perspectives on 

Expert Evidence: An Empirical Study (Australian Institute of Judicial Administration, 1999) and I 

Freckleton, P Reddy and H Selby, Australian Magistrates‟ Perspectives on Expert Evidence: A 

Comparative Study, (Australian Institute of Judicial Administration, 2001). 
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Table 2.2: Number and distribution of interviewees 

 NSW Regional Court Stuttgart 

 judges solicitors judges solicitors 

7 medical/dental 

negligence 

cases 

3 DC 

4 SC (CLD [1 Master]) 

4 pl reps 

6 def reps 

3 PJ 

1 DPJ 

3 AJ 

5 pl reps 

6 def reps 

7 public 

authority cases 

3 DC 

4 SC (3 CLD [1 Master]; 

1 ED) 

7 pl reps 

6 def reps 

1 DPJ 

6 AJ 

5 pl reps 

5 def reps 

8/7 building 

cases 

3 DC 

5 SC (ED; 2 retired after 

case in question) 

3 pl reps 

4 def reps 

4 PJ 

3 AJ 

7 pl reps 

7 def reps 

Total 

interviewees 

22 30 21 35 

Position in law 

firm 

 5 pl reps and 
2 def reps: 
managing 
partners/ 
heads of firm 
1 pl rep: 
senior partner 
6 pl reps and 
5 def reps: 
partners 
1 def rep: 
legal 
manager 
5 def reps: 
senior 
associates 
1 pl rep: 
Associate 
1 pl and 1 def 
rep: 
consultants 
1 def rep: 
employed 
solicitor 
1 def rep: 
joined bar 
after case in 
question 

 15: 
managing 
partners/ 
heads of firm 
3: senior 
partners 
12: partners 
1: Associate 
1: consultant 
3: employed 
solicitors 

DC: District Court 

SC: Supreme Court 

CLD: Common Law Division 

ED: Equity Division 

Pl rep: plaintiff representative 

Def rep: defendant representative 

PJ: Presiding Judge (of a chamber) 

DPJ: Deputy Presiding Judge (of a chamber) 

AJ: Associate Judge 
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Court files for interviews were selected with two considerations in mind: first, each 

file had to involve a different trial judge; second, to achieve a sample as representative 

as possible of lawyers practising in the three case categories chosen in New South 

Wales and Baden-Württemberg. Thus in New South Wales a cross-section of solicitors 

practising in very large, large, medium size, and small law firms were interviewed, as 

shown in Appendix A. Corresponding to actual practice, the majority of plaintiff 

representatives worked at firms with fewer than 40 lawyers and the majority of 

defendant representatives at firms with more than 40 lawyers. One plaintiff and one 

defendant representative interviewed practiced in regional New South Wales. Of the 

23 solicitors interviewed who were selected from medical negligence and public 

authority cases, eight were accredited as personal injury lawyers. The participation of 

some specialist lawyers was likely to enhance the depth of knowledge and experience 

elicited in responses to questions on aspects of litigation practice in those subject 

areas. None of the legal practitioners and judges interviewed in both systems was 

personally known to the primary author who conducted all the interviews herself. 

 

With regard to the judges, approval from the Chief Justice of the Supreme Court, the 

Chief Judge of the District Court, and the President of the Regional Court Stuttgart 

respectively to approach judges of their courts for an interview was obtained first. 

Once seven court files were selected for interviews in each of the three case categories, 

the respective trial judges were approached first and asked for their consent to be 

interviewed. If a trial judge declined, another court file was chosen. Since fewer NSW 

solicitors than German lawyers agreed to be interviewed, in New South Wales eight 

court files were selected for interviews in the building disputes category, in the hope to 

attract two more solicitors to the sample. This explains why 22 judges were 

interviewed in New South Wales. 

 

All potential interviewees were first approached by letter which explained the project 

and requested their participation. In order to ensure informed consent, all judges and 

lawyers who agreed to participate were provided with an information and consent 

form, which explained that their participation was anonymous and that the information 

would be presented in such a manner that no individuals could be identified. All 

interviews were conducted face to face in the chambers of judicial officers and in law 
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firms. They were tape-recorded with the permission of the participants to allow an 

accurate transcription of their responses. 

 

All judges of the Regional Court Stuttgart were interviewed in December 2001; of the 

German legal practitioners some in December 2001, most in September 2002. The 

NSW judges were interviewed between December 2003 and April 2004; the NSW 

solicitors between January and May 2004. Prior to these formal interviews, pilot 

interviews had been undertaken with two judges and two legal practitioners – one 

plaintiff and one defendant representative - involved in cases analysed in each country. 

These were not included in the final analysis. 

 

To ensure consistent coverage of all relevant issues, standard interview schedules were 

used (see Appendix B). The design of the questions was informed by the literature 

review. The primary focus was on questions related to civil litigation in general. These 

questions were mostly in open-ended form. At the end a few specific questions 

followed on the particular case that had been analysed. As far as possible, the 

questions were identical for both countries, and for judges and legal practitioners. As 

can be seen in Appendix B, they addressed the following primary topics:  

 the perceived role of the judge in pre-trial case management and at trial  

 time factors and sources of complexity  

 evidence including expert evidence, lay witness statements and examination, 

and documentary evidence  

 settlement, mediation, arbitration and  

 the system of assigning cases to judges.  

 

One cluster of questions was directed to the participants‟ satisfaction with the civil 

litigation process in general. The answers to these questions throw an important light 

on those features of the litigation process perceived as strengths, weaknesses and/or in 

need of reform.  
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In order to obtain data as consistent as possible, the structured interview schedules 

were followed strictly.
95

 The interviews were transcribed into text by assistants, and 

the interviews conducted in German subsequently translated by German lawyers 

undertaking an LLM degree at the University of New South Wales. 

 

The following factors contribute to ensuring that the interview data are reliable and not 

influenced by the primary author‟s beliefs in the value of the German system: 

 the process by which interviewees were selected 

 the use of standard interview schedules, and 

 the transcription of interviews by assistants. 

 

Observation 

To gain an insight into actual litigation practice, including the behaviour of judicial 

officers and legal representatives, the primary author attended court to observe civil 

proceedings at the Regional Court Stuttgart in 2001 and 2002, at the NSW District 

Court in 2002 and at the NSW Supreme Court in 2003. In all three courts, proceedings 

observed were chosen at random, but from those in the categories chosen for the court 

file analysis. 

 

At the NSW District Court six pre-trial conferences conducted by registrars and 18 

conducted by judges were observed. At the NSW Supreme Court, seven pre-trial 

conferences conducted by registrars and six conducted by judges were observed. Trials 

were observed on seven days at the NSW District Court and on one day at the NSW 

Supreme Court. In Germany different stages of nine civil proceedings were observed 

on five days in 2001 and 2002. In all processes observed, extensive notes were taken.  

 

Additional data sources 

Other data utilised for the project were administrative documents obtained from the 

three courts studied, including court rosters, schedules for the assignment of cases, and 

timetable and standard direction forms.  

                                                 
95

 Only when interviewees were clearly under time pressure were some less important questions not 

asked to save time. For NSW judges these were questions 26, 27, 29, 30; for German judges questions 

25, 26, 46; for NSW solicitors questions 43, 45, 46; for German lawyers questions 46, 47 (see Appendix 

B). 
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Data analysis 

The court file analysis data were analysed following normal statistical methods.  

 

For the interviews coding by computer software such as N-Vivo was perceived as too 

general to make the best possible use of the responses received.
96

 Instead, the 

transcripts of the interviews conducted for the study were analysed by creating sub-

codes to the categories of questions. Answers were indexed according to central 

themes and individual sub-questions and coded manually in table format as 

specifically as possible.  

 

Limitations of the study 

The most unfortunate limitation of the study arose with regard to litigation costs. 

While the German court files analysed included complete and accurate data on all 

legal costs of the proceedings including both parties‟ lawyers‟ fees, court fees and 

payments to experts and witnesses, the court files analysed in New South Wales were 

incomplete with regard to court fees and had no information on the other above 

aspects of litigation costs, most significantly on the legal fees charged by the litigants‟ 

lawyers.   

 

Generally, answers given to the specific questions on the particular case that had been 

analysed unfortunately could not be subjected to a full analysis because some of the 

files analysed in New South Wales were decided up to four years prior to the 

interviews. This meant that the memory of interview participants in New South Wales 

could not be seen as reliable. Therefore, the fees charged in specific cases also could 

not reliably be established through the interviews except in very few cases where the 

solicitors interviewed checked their file. Instead, the primary empirical information 

that could be obtained on lawyers‟ fees was the basis on which the solicitors 

interviewed charged their clients at the time of the interview, and some cited 

confidentiality for not disclosing this information. 
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 See for instance the coding tree used for the interviews conducted in the evaluation study of the 

Federal Court‟s Individual Docket System: C Sage and T Wright with C Morris, Case Management 

Reform: A Study of the Federal Court‟s Individual Docket System (Law and Justice Foundation of New 

South Wales, Sydney, 2002) p 210 (Appendix C). 
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With respect to the courts‟ statistical data on delay, the Chief Justice of New South 

Wales has memorably called those who engage in attempts at measuring the courts‟ 

performance as belonging to “the autistic school of management.”
97

 In a series of 

speeches he has argued that figures can provide a “fake sense of precision” and that 

not everything can be measured – especially not the quality of justice.
98

 Difficulties of 

quantitative measuring are multiplied when comparisons are made between two 

systems with inherent differences between them.
99

 Nevertheless, in order to verify 

alleged advantages of the German system in producing shorter delays as this study set 

out to do, a comparative analysis of German and NSW courts‟ statistics was 

indispensable. 

 

But the research encountered a situation where the statistics of the German courts were 

expansive and detailed, and those of the NSW District and Supreme Courts were not. 

Detailed statistics for the Regional Courts in Germany as a whole and in all its states 

are published on the Internet.
100

 The Regional Court Stuttgart provided access to the 

court‟s complete and detailed internal statistics for the purposes of this study. In 

contrast, for the NSW courts the primary available source were publicly accessible 

documents such as the courts‟ Annual Reviews. On request, some additional, but 

limited data were provided by the NSW Supreme Court.  

 

Even though as far as possible the necessary statistical data have been obtained and 

analysed, the difficulty of access to complete and detailed statistics of the NSW courts 

has led to some lack of completeness and precision in chapter 4, where the statistical 
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data on court performance are presented. However, as Wright and Melville have 

argued from their empirical research experience, “these problems simply have to be 

endured and accommodated in research in this field.”
101

 And as Justice Sackville has 

pointed out, if Australian courts improved the quality and detail of their statistics, 

comparisons would have more validity.
102

 Indeed, one persistent theme in the 

Australian literature is the call for the courts to collect more detailed and reliable 

statistics and to make them publicly accessible, since such information is crucial to 

assess the courts‟ performance, to identify problems, and later to evaluate any reform 

initiatives.
103

 The recent report by the Attorney-General‟s Access to Justice Taskforce 

A Strategic Framework for Access to Justice in the Federal Civil Justice System makes 

the collection of meaningful statistics about the federal justice system an “immediate 

priority.”
104

 

 

It is true that the quality of justice cannot be measured,
105

 especially in a comparative 

fashion. As foreshadowed in chapter 1 and seen throughout this report, however, in 

Germany justice and fairness, including the right to a fair trial, are fundamental values 
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of civil justice as well and protected through the constitution and the Federal 

Constitutional Court.
106

  

 

Another limitation on the statistical data on delay and court performance reported in 

chapter 4 is that as shown in that chapter, the courts studied are not completely 

equivalent in jurisdiction. Such difficulties are inherent in any comparative research on 

court performance, but the differences in jurisdiction mean that these data must be 

interpreted cautiously. 

 

The restriction of the court file analysis to three categories of case had the advantage 

of allowing an in-depth examination of issues in those categories, but the disadvantage 

that the court file analysis data may not be representative of all civil cases. 

Furthermore the choice of including building disputes as one of the three case 

categories was not ideal, seeing that building claims to a maximum of $500,000.- fall 

within the jurisdiction of the NSW Consumer, Trader & Tenancy Tribunal.
107

 While 

the data on building cases analysed are included in the Appendices, they therefore 

receive less emphasis in the body of the report. 

 

Seeing that this research study was conducted not by a research institute, but primarily 

by the primary author alone, and involved a number of empirical research methods, 

statutory analysis, academic research and a comparison of two systems, practicalities 

of time and funding unfortunately prevented an ideal more comprehensive approach in 

several respects set out below.  

 

First, there was no time to examine the NSW Consumer, Trader & Tenancy Tribunal 

in any depth as part of the study.  

 

Secondly, because there are some monetary jurisdictional differences between the 

courts examined, as chapter 4 will explain, it would have been good to be able to 
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include the NSW Local Court‟s General Division in the court file analysis and 

interviews with Local Court judges and legal practitioners involved with such cases. 

Unfortunately practicalities of time and funding prevented this. It should be noted that 

the report gives more emphasis to the interview data, in part because of these 

difficulties with the court file analysis data. 

 

Thirdly, ideally speaking, interviews would not have been confined to judicial officers 

and lawyers/solicitors, but in New South Wales would also have included court 

registrars conducting pre-trial conferences and barristers and in both systems litigants 

and experts. Indeed, Edmond has criticised the Freckleton, Reddy, and Selby empirical 

studies on expert evidence
108

 in part for their sole focus on judicial opinions, arguing 

that “this represents an elitist, and perhaps cynical, approach to social inquiry and law 

reform”.
109

 Unfortunately the inclusion of interviews with these additional participants 

in the court process was not feasible. For litigants‟ views, the 1997 study Plaintiffs‟ 

Satisfaction with Dispute Resolution Processes
110

 provides some information on the 

views of Australian plaintiffs in personal injury cases.  

 

Fourthly, time restrictions prevented more court proceedings being observed. Since the 

aim of these observations was primarily to enhance an understanding of actual 

litigation practice in court rather than employing the findings in any systematic 

fashion, observations made are only rarely referred to in this report.  

 

A final limitation of the study relates to the time it took to analyse the data and write 

and revise the report. The analysis of the German cases was undertaken in 2001, of 

NSW cases in 2002 and 2003; the interviews with participants in Germany were 

conducted in 2001 and 2002; with participants in New South Wales in 2003 and 2004. 

The data thus represent a somewhat “historical snapshot” of the two systems as they 

operated during the relevant periods, as is often the case in studies of an empirical 
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nature.
111

 The primary author was concerned not to trade-off rigour and accuracy 

against timeliness, but submitted this report to the Law and Justice Foundation in April 

2007. Due to its many other commitments, the Foundation required six months to 

review the first four chapters, and then requested extensive changes in structure, length 

and content, so that the report would suit the parameters of its publications. 

Considering the length of the report as initially submitted and repeated requests for 

more changes from the Law and Justice Foundation the revision process was very 

demanding, especially while fulfilling teaching duties at the same time. Finally, 

external peer reviewers recommended further changes and the report needed to be 

brought up to date in view of rule changes since April 2007 in New South Wales and 

other jurisdictions considered in the report, new case law and the publication of 

lengthy relevant reports, in particular the Victorian Law Reform Commission‟s Civil 

Justice Review: Report, published in March 2008, and the Report by the Access to 

Justice Taskforce, published in September 2009.
112

 

 

It is instructive to compare the timeliness of this report with that of the Australian Law 

Reform Commission‟s review of the federal justice system. Their research, analysis 

and writing of the report was undertaken by a large team of participants, incorporates 

no analysis of comparative initiatives elsewhere and no empirical data on another legal 

system and took five years from receipt of the terms of reference to publication. In 

contrast this research study was undertaken primarily by the primary author alone, and 

involved an analysis of 240 court files and 108 lengthy interviews, an analysis of the 

empirical data obtained, as well as an examination of all aspects of the civil litigation 

process in two legal systems.  

 

Strengths of the study  

One of the greatest strengths of this study is that it mirrors the Australian Law Reform 

Commission‟s review of the federal justice system
113

 for the NSW civil justice system. 
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It presents an in-depth analysis of the NSW civil justice system and the German civil 

justice system as it operates in the best practice location of the Regional Court 

Stuttgart, coupled with an analysis of a number of empirical data obtained in both 

systems. This kind of analysis, combining comparative, scholarly, and both 

quantitative and qualitative empirical methods has never been undertaken before and 

thus fills a clear gap in scholarship on civil justice reform. The study‟s use of multiple 

sources of data, which enhances the reliability and accuracy of the findings,
114

 is 

another key strength. 

 

For those calling for empirical research on civil litigation practice,
115

 the empirical 

data collected provide an in-depth picture of civil litigation practice in the NSW 

Supreme and District Courts until 2004. This report documents the ways in which 

judges of the NSW Supreme and District Courts exercised discretionary powers in 

practice during the period examined and gives valuable insight into the views held by 

judicial officers and legal practitioners on a wide range of factors affecting the civil 

litigation process before these courts.  

 

Even though regarding the court file analysis some aspects of regulation and litigation 

practice have changed and the views of some of the interview participants may have 

evolved since the empirical data were collected, the report also includes a stringent 

analysis of the relevant laws and regulations and of the core literature until April 2010. 

On that basis the report identifies important factors that tend to enhance delay and 

litigation costs in New South Wales and includes recommendations for civil justice 

reform in New South Wales. This report is thus an important contribution to 

continuing debate about civil litigation reform in New South Wales and potentially 

beyond, especially in context with the movement towards unification of civil 

procedural regulation across Australia. 
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3. Equal access to justice and litigation costs 
__________________________________________________________ 
 

This chapter considers the comparative cost of civil litigation in New South Wales and 

Germany in context with a value considered fundamental to civil justice in both 

systems: equal access to justice.  

 

Equal access to justice  

Equal access to justice is intimately linked with affordable and proportionate litigation 

costs, which in New South Wales are incorporated as part of the overriding purpose 

rule in the Civil Procedure Act 2005 (NSW).
116

 Some contextual aspects affect 

litigation costs and their affordability and proportionality and thus equal access to 

justice both in Germany and in New South Wales to a greater or lesser degree and they 

are considered first. They are: 

 constitutional protection 

 legal education 

 the organisation of the legal profession 

 certainty of law and 

 uniformity of law. 

 

Constitutional protection 

Equality before the law is not constitutionally protected in Australia. The anti-

discrimination statutes protect equality, but only in specified areas of activity such as 

employment, and not in the context of civil litigation.
117

 

 

In Germany Article 3 of the Basic Law enshrines equality before the law as an 

individual human right. The Federal Constitutional Court, the highest court in the 

German court hierarchy, held in the 1958 Lüth
118

 case that all constitutional individual 

rights protections incorporate an objective scale of values, and therefore all laws must 
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be interpreted so as to protect them. This protection has an important effect on the 

German regulation of litigation costs and equal access to justice, as is shown later in 

this chapter. 

 

Legal education 

Australian law schools impose a relatively small number of compulsory core subjects 

and the remainder are electives. Examination requirements and assessment criteria 

vary from law school to law school and from lecturer to lecturer though open book 

examinations are common. Assessment is for each subject separately and there is no 

major examination at the end of the degree. This may have the following negative 

consequences for law graduates‟ legal professional knowledge: 

 an inability to perceive the links between areas of the law, such as contract and 

property law or commercial and property law  

 a lack of knowledge in subjects classified as electives and not undertaken 

 a lack of knowledge in compulsory core subjects studied at the beginning of 

the degree and forgotten by the end of the degree. 

 

All of these may affect not only the standard of work, but also the time taken by junior 

lawyers on matters entrusted to their care and thus litigation costs for legal firms using 

time-billing, which, as shown later in this chapter, appears to be the majority. 

 

Compared with Australia, in Germany there is a far larger range of core subjects 

students have to undertake at law school
119

 and electives are studied as a group, for 

instance criminology, juvenile justice and penology.
120

 While students have to write 

some essays during the degree,
121

 the major and compulsory assessment happens at the 

end of the degree in the first state examination in law. Detailed assessment procedures 

are prescribed in state law, but federal law provides that all core subjects and the 

elective group the student has chosen must be assessed and that the states must have 

uniform assessment standards.
122

 In Baden-Württemberg candidates have to sit seven 
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closed book exams of five hours duration each, each of which focuses on what a court 

would decide on a given fact scenario.
123

 Each exam is marked by two assessors 

designated by the State Ministry of Justice‟s examination agency.
124

 If candidates pass 

the written exams, an oral examination before a group of four assessors follows.
125

 

Examination standards are so high that during the research period for this study in 

2002 and 2003 more than a quarter of candidates failed on their first attempt.
126

 Those 

who fail are entitled to one further attempt.
127

  

 

The first state examination in law is followed by a practical legal training period of 

two years. At the conclusion of the practical legal training period candidates undergo 

the second state examination in law,
128

 which is very similar in structure to the first 

state examination in law and demands knowledge of everything assessed in the first 

examination as well as a detailed understanding of all procedural laws.
129

  

 

Both state examinations in law are administered by the State Ministries of Justice 

through specially established examination agencies.
130

 This results in a standardisation 

of examination requirements and assessment criteria in each state. More importantly in 

this context, legal education in Germany facilitates high professional standards and 

law graduates‟ legal professional knowledge, avoiding the negative consequences for 

law graduates‟ legal professional knowledge that legal education in Australia may 

entail. 

 

The organisation and working methods of the legal profession 
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Despite relatively recent statutory changes in Australian jurisdictions with regard to 

the divided legal profession, in most civil litigation practice both solicitors and 

barristers continue to work on cases going to trial.
131

 Even though some may assume 

that this division of labour facilitates the efficient conduct of litigation, empirical 

research suggests that in fact it increases litigation costs.
132

 Within Australian law 

firms it is usual for a team of solicitors to work on a particular case. Logically, several 

people having to spend time to gain familiarity with a case is likely to increase 

litigation costs and inefficiency.
133

  

 

 The traditional philosophy of the Australian adversarial system that the „correct‟ 

result is most likely to be achieved if the litigating parties are given the opportunity to 

fight zealously for their rights and interests
134

 appears to influence the attitudes and 

working methods of some practising lawyers. Despite owing a paramount duty to the 

court,
135

 a number of lawyers still perceive their primary duty and function as 

zealously advocating the interests of their client.
136

 As Justice Ipp has noted, this may 

result in additional and unnecessary cost, and even professional misconduct.
137

 This 

role as fierce advocate of the interests of their client is shown in more depth in later 

chapters in this report, especially in chapter 7, in part through statements made by 

interview participants from the legal profession in New South Wales. 
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Furthermore, the Australian legal profession is subject to the Trade Practices Act 1974 

(Cth),
138

 in other words, their professional services are regarded as being services 

provided in trade or commerce.
139

 Indeed, Australian solicitors‟ firms tend to be run as 

commercial operations, as illustrated by the mandatory timesheets solicitors have to 

fill in, by lawyers citing commercial imperatives as being at the heart of how they 

conduct civil litigation,
140

 and by Slater & Gordon being the first law firm to list on 

the stock exchange in 2007.
141

 This commercial focus may be an important reason for 

the zealousness of some practising lawyers.
142

  

 

In this context the statistics in the 2008-2009 Annual Report of the NSW Office of the 

Legal Services Commissioner are significant in two respects. First, they show that the 

Office received 2851 written complaints,
143

 primarily about solicitors and concerning 

civil litigation,
144

 and 9122 phone enquiries in the reporting year.
145

 Secondly, if the 

Office‟s separate categories of overcharging and general cost complaint/query are 

taken together, the highest percentage for both forms of contact made with the Office 

was related to cost.
146

 

 

The organisation and working methods of the legal profession in New South Wales 

may thus have a negative impact on litigation costs and thus equal access to justice. 
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In Germany the legal profession is unified in the sense that the German lawyer 

[Rechtsanwalt] combines the functions performed in general Australian practice by 

solicitors and barristers.
147

 Admission to legal practice is open to anyone who qualifies 

for judicial office.
148

  

 

§ 1 of the Federal Statute on Attorneys provides that the practising lawyer is an 

independent organ of the administration of justice.
149

 This independence means 

independence not only from state control, but also from the lawyer‟s client.
150

 It has 

been argued in the comparative literature that this emphasis on independence from 

clients enhances the integrity, justice, and fairness of the German legal process and 

institutions and the role of the German lawyer as a servant of the public.
151

 This role as 

an organ of the administration of justice appears to be taken seriously by the German 

legal profession, as suggested by statements made by interview participants from the 

legal profession in Baden-Württemberg, quoted in later chapters of this report. 

 

The German lawyer‟s independence is strengthened in two ways: First, § 43a I of the 

Federal Statute on Attorneys proscribes lawyers from entering any relations that 

threaten their independence. Secondly, the Act seeks to protect professional autonomy 

even of junior lawyers by providing in § 2 that lawyers work freelance and, in contrast 

to Australia, do not act in trade or business.  

 

This professional autonomy in combination with case law on lawyers‟ fees to be 

detailed later in this chapter means that in most litigation cases only one lawyer rather 

than a team will work on a particular case. Logically this is likely to reduce time 

expenditure since only one person needs to gain an understanding of the case. 

Furthermore, in part as a result of § 2 of the Federal Statute on Attorneys, lawyers‟ 
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offices in Germany are more likely to be run as a professional practice than as a 

commercial operation as in Australia.  

 

The organisation and working methods of the German legal profession may thus 

facilitate equal access to justice.  

 

Certainty of law 

As Justice McHugh emphasised in the Australian High Court decision Perre v 

Apand,
152

 there is a critical nexus between uncertainty in the law and both litigation 

cost and delay: the more unpredictable the law, the more time lawyers have to spend to 

research the relevant law, the more litigants have to pay in legal fees and the more the 

court system is beset by delays.
153

 Uncertainty in the law can thus affect equal access 

to justice. 

 

A general comparison of the certainty of substantive law between Australia and 

Germany is beyond the scope of this research, but there is one relevant aspect of the 

issue that deserves brief mention in this regard and that is consistency in damages 

awards for personal injury cases. A requirement of consistency in such awards 

facilitates a certain outcome as to the quantum of damages for cases where liability is 

conceded or has already been determined by the court. Greater certainty in this respect 

enhances the possibility of a settlement between parties as to the quantum of damages. 

This in turn reduces lawyers‟ time expenditure on research and argument in court and 

saves judicial resources.  

 

In Germany consistency in damages awards is a constitutional requirement, derived 

from the right to equality protected by Article 3 and the Lüth
154

 case previously 

referred to. For non-material harm suffered as a result of personal injury, a number of 

publishers issue case compilations that can be searched by lawyers and judges by kind 

of injury suffered, medical treatment given, plaintiff characteristics, particular 
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circumstances decisive for the decision, date of the decision, deciding court, and where 

the decision was published, to provide guidance for specific cases to be decided.
155

  

 

In Australia on the other hand the High Court has inhibited the development of a scale 

of damages awards for non-pecuniary harm which could enhance consistency in 

damages awards for personal injury cases, arguing that individual circumstances are 

too different to make that worthwhile.
156

 While in New South Wales section 17A of 

the Civil Liability Act 2002 (NSW) now allows a court to refer to earlier decisions in 

determining damages for non-pecuniary loss, case compilations specifically on 

damages awards for non-pecuniary harm are not published.  

 

The former Commonwealth Attorney-General has reportedly considered a publication 

modelled on the Guidelines for the Assessment of General Damages in Personal 

Injury Cases issued by the English Judicial Studies Board.
157

 Alternatively the Chief 

Justice of New South Wales has raised the possibility of the NSW Court of Appeal 

adopting a guideline judgment system based on that English model.
158

 These 

suggestions have not been acted upon so far.  

 

Uniformity of law 

An analogy to Justice McHugh‟s argument in Perre v Apand
159

 on the link between 

uncertainty in the law and litigation costs can be made with respect to uniformity of 

laws: the more disparity of laws, the greater the potential for more time expenditure of 

lawyers, especially in cases with an inter-state connection, and thus the greater the 

potential impact on equal access to justice. 
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As stated in chapter 1, while Australia and Germany are both federal systems, in terms 

of the constitutional distribution of legislative powers, the German Constitution 

centres on federal legislative powers whereas the Australian Constitution centres on 

state powers. This results in greater diversity of laws in Australia than in Germany 

with a corresponding potential impact on the time expenditure of lawyers and thus on 

efficiency, litigation cost and equal access to justice.
160

 This is the case with regard to 

both the rules directly relevant to civil litigation and substantive law, as shown below. 

 

Rules related to civil litigation 

In Australia, legislative powers over the states‟ courts‟ organisation, their judges, their 

court fees and civil procedure, the legal profession, lawyers‟ fees and the provision of 

legal advice are subject to state legislative power,
161

 which results in a divergence of 

the respective rules among the individual states. In addition to that are the Federal 

Court hierarchy and the High Court which have different civil procedural rules as well. 

Even within one state, different levels of courts can be subject to different sets of civil 

procedural rules. In New South Wales this is the case despite the enactment of the 

Civil Procedure Act 2005 (NSW) and the Uniform Civil Procedure Rules 2005 

(NSW), as a result of different Practice Notes issued by the courts, as shown here 

especially in chapter 8.  

 

The disadvantages of such disparities of laws have been recognised, and with regard to 

procedural rules especially, recommendations for their harmonisation throughout 

Australia have repeatedly been made by law reform bodies,
162

 and the National Legal 

Profession Reform Taskforce is in the process of drafting uniform legislation to 

regulate the legal profession across Australia,
163

 but progress has been slow. 

 

As stated in chapter 1, in Germany legislative powers over all the above subject areas 

are concurrent powers over which the federal parliament has exercised its legislative 
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powers.
164

 This means that in Germany the civil justice system is regulated by uniform 

laws with respect to court organisation, the judiciary, court fees, civil procedure, the 

legal profession, lawyers‟ fees and the provision of legal aid and legal advice. In terms 

of civil procedure, there is only one law, the Code of Civil Procedure, rather than a 

statute, rules and Practice Notes as in New South Wales, which are sometimes 

internally inconsistent, as shown especially in chapter 8. 

 

Substantive laws  

Similarly, in Germany all substantive rules of civil law including the law of contract, 

tort, and accident compensation are subject to uniform federal law,
165

 while in 

Australia substantive law that is not subject to either federal legislation or common 

law is state law, leading to disparity in the laws of different states. One example of this 

is personal injury law in the context of motor vehicle accidents and workers‟ 

compensation. Especially in cases with an inter-state connection this is likely to 

enhance lawyers‟ time consumption and as a consequence costs for their clients, with a 

potential negative impact on equal access to justice.  

 

Litigation costs 

High litigation costs effectively deny some litigants the pursuit of their rights and thus 

impede equal access to justice.
166

 Furthermore, proportionality of costs to what is at 

stake in the proceedings is an important value in the civil justice system. If the legal 

costs incurred in litigation are higher than or come close to the amount in dispute, this 

can devalue the exercise of rights or even erode the utility of a judgment as much as 

long delay can.  

 

Some argue that cheap litigation costs result in a high litigation rate and that some 

rationing of access to court through cost is therefore a good thing.
167

 But as recently 
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federal system and the Basic Law, such as the Code of Civil Procedure and the Organisation of the 

Courts Act 1877 (Fed) (as amended) [Gerichtsverfassungsgesetz]. 
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 Civil Code 1896 (Fed) (as amended) [Bürgerliches Gesetzbuch]. 
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 Attorney-General R McClelland, “Address to the Law Council of Australia”, 36
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Convention, 18 September 2009, p 8, www.lawcouncil.asn.au, accessed 18/2/2010. 
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 A Cannon, “Designing Cost Policies to Provide Sufficient Access to Lower Courts” (2002) 21 CJQ 
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acknowledged by the Australian Attorney-General, the right to legal recourse and 

equal access to the courts are fundamental to a democratic society and should be 

protected.
168

 In the words of Zuckerman:  

 

[D]iscouraging litigation through high cost is . . . objectionable on grounds 

of both injustice and inefficiency . . . Surely, citizens are entitled to expect 

equal access to courts of law and are right to demand that they not be 

barred from them on grounds of poverty. It is a requirement of justice that 

any measures adopted for discouraging litigation in the courts and for 

encouraging alternative forms of dispute resolution should be non-

discriminatory in terms of wealth or the lack of it.
169

  

 

The next section of this chapter discusses the desirability of reform in New South 

Wales and examines comparative litigation costs in New South Wales and Germany.  

 

The desirability of reform 

The literature 

In the literature concerns raised by senior Australian and NSW judges about the cost 

of civil litigation and a consequential risk to access to justice are endemic, often 

focusing on time billing and the labour intensiveness of lawyers‟ work as two major 

                                                                                                                                            
Access to Justice” (1995) 22 J of Law & Soc 155 at note 103. Implied also by former Chief Justice M 

Gleeson, “Commentary on Paper by Lord Browne-Wilkinson”, Judges‟ Conference, 11 September 

1998, p 5, www.hcourt.gov.au, accessed 9/3/2004. This was also the view of one of the plaintiff 

solicitors interviewed in New South Wales. 
168

 Attorney-General R McClelland, Foreword, in Attorney-General‟s Department, A Strategic 

Framework for Access to Justice in the Federal Civil Justice System, Report by the Access to Justice 

Taskforce, September 2009, p ix. 
169

 AAS Zuckerman, “A Reform of Civil Procedure – Rationing Procedure rather than Access to 

Justice” (1995) 22 J of Law & Soc 155 at 177-8. See in the same vein also Justice DA Ipp, 

“Opportunities and Limitations for Change in the Australian Adversary System”, in H Stacy and M 

Lavarch (eds), Beyond the Adversarial System (Federation Press, Sydney, 1999) 68 at 78 and D Luban, 

“Twenty Theses on Adversarial Ethics”, in H Stacy and M Lavarch (eds), Beyond the Adversarial 

System (Federation Press, Sydney, 1999) 134 at 135. Incidentally, a strategy even worse than 

discouraging litigation through high cost is effectively excluding it altogether, as the Civil Liability Act 

2002 (NSW) does for some people who have suffered personal injury by the thresholds of minimum 

severity of injury that plaintiffs have to pass under sections 15 and 16 of the Act in order to be able to 

claim damages. Chief Judge R Blanch of the NSW District Court amongst others has lamented the fact 

that people who have suffered genuine injury are now unable to sue: J Lewis, “Personal injury reform 

clips country circuit” (April 2006) LSJ 19. Justice Kirby has also criticised that “the injured [are] 

seemingly sacrificed on the false altar of the mythical God of excessive litigation”: Justice M Kirby, 

“Book Review: Litigation – Past and Present”, p 3, www.hcourt.gov.au, accessed 27/3/2005.   
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reasons for the cost of litigation.
170

 The NSW Chief Justice Spigelman has highlighted 

the issue of proportionality of costs as requiring “the principal focus of improvement” 

in New South Wales.
171

 In the German literature there is no parallel concern about the 

affordability and proportionality of litigation costs. 

 

Interview data 

Interview participants in New South Wales most often nominated litigation costs as a 

weakness of the civil litigation system, some specifying the cost of trials, the cost 

produced by delay, and the cost produced by an antagonistic opponent who will not 

accept a strong case against them. The cost of litigation was also the aspect most 

frequently mentioned as an aspect in need of reform by interview participants in New 

South Wales.  

 

In Baden-Württemberg none of the interview participants mentioned litigation costs or 

any aspect of costs as a weakness of the civil litigation system, and only two aspects of 

costs were mentioned as in need of reform, one lawyer stating that court fees should be 

lower, another that experts‟ fees should be contingent on the value of the claim in 

dispute.   

 

These interview data, especially the contrast between the responses of interview 

participants in New South Wales and Baden-Württemberg, support the concerns about 

litigation costs expressed in the Australian literature.  

 

The regulation of litigation cost in both systems is considered next, beginning with 

court fees. 
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Court fees 

Legal regulation in New South Wales 

In New South Wales court fees are set by regulation, on an activity basis, as shown in 

table 3.1. This means that court fees are not designed to be proportional to what is at 

stake. The courts charge two different sets of fees, dependent on whether the relevant 

party is an individual or a corporation. Table 3.1 sets out the court fees charged to 

individuals for the most central procedural activities, in the period from 15 August 

2005 to 30 June 2006. 

 

Table 3.1: NSW court fees for individuals 15 August 2005 – 30 June 2006 

 NSW District Court  
(in $) 

NSW Supreme Court  
(in $)  

Filing an originating process* 454.- 638.- 

Allocation of hearing date 486.- 1,216.- 

Filing notice of motion 59.- 147.- 

Issuing a subpoena for 
production 

57.- 57.- 

Issuing a subpoena to give 
evidence 

57.- 57.- 

* The same fee applies for filing a cross-claim 

 

Legal regulation in Germany 

German law regulates court fees – and in principle lawyers‟ fees, as detailed below – 

in the form of scales.
172

 The scales are contingent on the value of the claim in dispute 

at the time the lawsuit is filed.
173

 Generally speaking, the value of the claim in dispute 

is the amount claimed by the plaintiff. If the plaintiff cannot claim a specific sum, such 

as when non-material harm has been suffered, the plaintiff specifies only the 

particulars of harm, but not the amount of damages sought, and the deciding court 

determines the value in its discretion.
174

 For claims seeking an injunction or 

declaratory relief,
175

 the court in the exercise of that discretion has to consider the 

                                                 
172

 § 11 II Court Costs Act (Fed). 
173

 § 4 Code of Civil Procedure (Fed). The value of the claim in dispute also determines which court has 

jurisdiction: § 24 I Court Costs Act (Fed). 
174

 § 3 Code of Civil Procedure (Fed). 
175

 Claims for declaratory relief are allowed by § 256 Code of Civil Procedure (Fed), if the claimant has 

a legal interest in having a legal relationship established by judicial decision. For more detail see Zöller, 

Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto Schmidt, 

23rd ed, 2002) § 256 paras 3-8. 
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damage suffered or threatened, the risk of the damage arising, and whether the plaintiff 

will in fact claim damages from the defendant.
176

  

 

There are several aspects of German law which result in values of claims in dispute – 

and thus court and lawyers‟ fees – being set at a level which facilitates access to 

justice. First, case law of the Federal Constitutional Court establishes that the courts 

must not set the value of the claim in dispute so high that access to justice is 

unreasonably impeded for those seeking recourse to the courts.
177

 Secondly, the 

German Court Costs Act caps values in dispute at a maximum of 30 million Euro or 

about 43 million Australian dollars.
178

  

 

Thirdly, German law encourages plaintiffs to be realistic with regard to the amount 

they claim. While as in Australia the losing party has to pay for the legal costs of the 

proceedings, including the opponent‟s costs,
179

 in Germany unlike in Australia this 

principle is supplemented by the rule that the costs follow the plaintiff‟s demand: if the 

plaintiff sues for EUR 100,000.- and is awarded EUR 20,000.-, the plaintiff is 

considered as having lost 80% of the claim, which means he or she has to bear 80% of 

the legal costs.
180

 Furthermore these legal costs are increased by the fact that EUR 

100,000.- rather than the awarded EUR 20,000.- would be considered as the value of 

the claim in dispute. So rather than the Australian system of cost shifting, where a 

plaintiff who wins any part of his or her claim is generally speaking regarded as the 

overall winner, the total costs shifting to the defendant, in Germany the costs are 

apportioned between the litigants if the plaintiff wins only a part of his or her original 

demand. This means that German plaintiffs have a strong incentive not to bring ambit 

claims. 

 

Table D.8 of Appendix D shows that of the cases analysed for this study, 55 of the 120 

German cases and 78 of the 120 NSW cases involved a personal injury claim. In all of 

the German cases where the plaintiff was successful, his or her original claim was for 

an amount similar to the one awarded while in almost all of the NSW cases brought 
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 BGH NJW-RR 1991, 509. 
177

 BVerfG NJW 1997, 311. 
178

 § 39 II Court Costs Act (Fed); calculated as 0.70 EUR = A$1 in April 2010.  
179

 § 91 I Code of Civil Procedure (Fed). 
180

 § 92 I Code of Civil Procedure (Fed). 
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before the District Court, the plaintiff‟s claim was an ambit claim for an amount equal 

to the upper monetary jurisdiction of the court. 

 

In Germany court fees are not only contingent on the value in dispute, but also on the 

method of finalisation.
181

 If a civil case is resolved by judgment, the loser has to pay 

three fee units.
182

 If a civil case is finalised by withdrawal of the claim, 

acknowledgement or settlement, only one fee unit is payable. The German fee system 

thus incidentally encourages litigants to settle. Court fees are not charged to a party in 

receipt of legal aid.  

 

Comparison of court fees regulation 

Table 3.2 compares court costs in Germany and New South Wales as stipulated by law 

for civil proceedings finalised by judgment (in Germany attracting three fee units) for 

March 2006: 

 

Table 3.2: Court costs in Germany and NSW compared for civil cases finalised by 

judgment for March 2006 
 

Value in dispute 
(up to) 

German Regional 
Court (3 fee units)* 

NSW District 
Court** 

NSW Supreme Court** 

A$16,667.- 980.- Local Court 
jurisdiction 

District Court jurisdiction 

A$83,333.- 2280.- 1452.-  District Court jurisdiction 

A$583,333.- 11,030.- 1504.-  District Court jurisdiction 

A$833,333.- 14,780.- 1504.-  2594.- (3413.- if 
originating process is 
filed in CT&C list)*** 

* in A$ calculated as $1 = 0.60 EUR, as it was in March 2006, approximately (A$16,667.- = 10,000 

EUR; A$83,333.- = 50,000 EUR; A$583,333.- = 350,000 EUR; A$833,333.- = 500,000 EUR) for civil 

cases finalised by judgment. 

** Calculated as including fees for filing originating process, allocation of hearing date, and each party 

filing one notice of motion, issuing one subpoena for production, filing one subpoena to give evidence, 

a certified copy of the judgment, and a transcript (assuming the matter is under three months old and the 

transcript runs to no more than eight pages) and for the Supreme Court assuming there are no more than 

eleven days of hearing. 

*** CT&C list = Commercial, Technology & Construction list  

 

Table 3.2 demonstrates two major differences between Germany and New South 

Wales with respect to court fees:  

                                                 
181

 § 11 Court Costs Act (Fed) and Appendices 1 and 2.  
182
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1. they are designed to be proportionate to what is at stake in Germany and not in 

New South Wales;  

2. dependent on the number of procedural activities in NSW lawsuits, they may 

be significantly cheaper for individual litigants in New South Wales than in 

Germany.  

 

The above analysis suggests that court fees are not the primary reason for the concerns 

about litigation costs raised in the literature and by interview participants in New 

South Wales. Indeed, none of these interviewees mentioned court fees specifically as 

an issue. The recent report by the Access to Justice Taskforce raised a potential 

increase of court costs for the federal justice system as part of a cost recovery 

approach as an issue for discussion.
183

  

 

Lawyers‟ fees are discussed next. 

 

Lawyers’ fees  

This section encompasses a comparative analysis and discussion of both the legal 

regulation of lawyers‟ fees and actual fees, based on case studies and charging 

practices elicited through interviews. 

 

Legal regulation in New South Wales 

The Legal Profession Act 2004 (NSW) allows lawyers to charge fees on a variety of 

bases including hourly rate, lump sum, items of work, part of proceedings. The basis 

on which fees are going to be calculated must be disclosed to the client.
184

  

 

Litigants can object to fees they regard as inordinately high. An independent costs 

assessor will then review the fees.
185

 Assessors have to consider the reasonableness of 

the work charged for, its performance, and the charges.
186
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 Attorney-General‟s Department, A Strategic Framework for Access to Justice in the Federal Civil 

Justice System, Report by the Access to Justice Taskforce, September 2009, p 50. 
184

 S 309 Legal Profession Act 2004 (NSW). 
185

 Pt 3.2, Div 11 Legal Profession Act 2004 (NSW). 
186

 S 363 Legal Profession Act 2004 (NSW). 
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Sections 352 and 324 of the Legal Profession Act 2004 (NSW) allow conditional costs 

agreements coupled with a success premium of up to 25 per cent. Contingency fees are 

prohibited
 
.
187

 

 

In personal injury claims lawyers‟ fees are now subject to special rules
188

 which did 

not apply when the empirical part of this study was conducted. Most importantly, 

maximum costs are now fixed for legal services provided in cases where the damages 

awarded do not exceed $ 100,000.
189

 Likewise there are new statutory rules 

demanding that lawyers do not represent clients with regard to civil claims that have 

no reasonable prospects of success and there are costs implications for acting 

otherwise.
190

  

 

In relation to workers‟ compensation, fee scales still exist for lawyers‟ fees in New 

South Wales, which are activity-based like court fees.
191

  

 

With regard to disbursements for photocopying, mail and telephone, NSW law neither 

prescribes any amounts nor stipulates any maximum limits, with the exception of 

particular subject areas such as workers‟ compensation.
192

  

 

Legal regulation in Germany 

As with court fees, as a matter of general principle, German law regulates lawyers‟ 

fees in the form of scales,
193

 which are contingent on the value of the claim in dispute 

at the time the lawsuit is filed.
194

 As for court fees, this is designed to make lawyers‟ 

fees proportional to the amount at stake, and values in dispute are capped at a 

maximum of 30 million Euro or about 43 million Australian dollars.
195

 Lawyers do, 
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 S 325 Legal Profession Act 2004 (NSW). 
188
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189
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however, have the option of charging outside the statutory fee scale.
196

 First, the fee 

scale system is described, then the rules on charging outside the fee scale. 

 

The statutory fee scale 

The statutory fee scales regulation of lawyers‟ fees has changed slightly since the 

empirical research for this study was conducted. The Federal Statute on Attorneys‟ 

Fees, which governed during the empirical research in this study, was replaced by the 

Lawyers‟ Fees Act (Fed) on 1 July 2004. The new Act retained the system of fee units 

for items of work and the basis that a lawyer can receive up to four fee units in civil 

litigation, provided that a dispute is resolved by settlement in court rather than final 

judgment. But it increased lawyers‟ fees per fee unit for the first time since 1994 and 

changed the composition of fee units.  

 

Under the new Act 1.5 fee units are payable for participation in conclusion of a 

settlement out-of- or in-court,
197

 1.3 fee units for acting in the proceedings,
198

 which 

includes the preparation of the pleadings,
199

 and 1.2 fee units for attending the 

hearing(s).
200

 For civil proceedings concluded by final judgment rather than settlement 

the lawyer thus receives 2.5 fee units.  

 

Importantly, if a lawyer charges on the basis of the statutory fee scale, there is no 

difference between party/party and solicitor/client costs in Germany. 

 

Table 3.3 shows the proportionality of statutory lawyers‟ fees in Germany for March 

2006 for 2.5 fee units, which is the total statutory lawyer‟s fee for civil proceedings 

concluded by final judgment under the new Lawyers‟ Fees Act. It can be seen that the 

proportion of fees to the value in dispute is relatively low, with 12 per cent being the 
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 § 4 I Lawyers‟ Fees Act (Fed) (formerly § 3 Federal Statute on Attorneys‟ Fees). 
197

 § 19 No 2 Lawyers‟ Fees Act (Fed) and Appendix 1 No 1000. Under the former Federal Statute on 
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highest for cases with a value of up to A$16,667 going down to 1.5 per cent for cases 

with a value of up to A$833,333. 

 

Table 3.3: Lawyers’ fees Germany – proportionality, for March 2006 
 

Value in dispute 
(up to) 
(in A$)* 

2.5 fee units (in A$)* 
 

Proportion of amount at 
stake** 

A$ 16,667.- 2025.00 12% 

A$ 83,333.- 4358.33  5.2% 

A$ 583,333.- 10,025.00 1.72% 

A$ 833,333.- 12,483.33 1.5% 

* A$ calculated as $1 = 0.60 EUR as it was in March 2006, approximately (A$16,667.- = 10,000 EUR; 

A$83,333.- = 50,000 EUR;  

A$583,333.- = 350,000 EUR; A$833,333.- = 500,000 EUR). 

** The new Lawyers‟ Fees Act (Fed) became operative on 1 July 2004. Note that the proportion 

indicated is only one lawyer‟s fee rather than two lawyers‟ fees as would have to be paid by the loser 

and does not take account of court fees. 

 

As table 3.3 shows, for lawyers charging by the statutory fee scales, the German 

system makes cases involving a low value in dispute relatively cheap – though in 

terms of proportionality most expensive – and those of high value relatively expensive 

for litigants. The intention of the fee scales is that overall the cases and the fees they 

attract balance each other out. For lawyers this means that they effectively subsidise 

low value cases by their higher earnings for high value cases. 

 

Theoretically, the low lawyers‟ fees for low value cases can have two negative 

consequences. First, since low value claims do not necessarily involve little work, 

such cases may not be worth taking on for the lawyer. But this is balanced by the fact 

that the Code of Civil Procedure makes provision for the court to appoint a lawyer if a 

litigant should have difficulty finding a lawyer to represent his or her interests.
201

 

Secondly, lawyers may not give these cases the attention they require. This risk, 

however, will be balanced by two factors: first, lawyers will not want to attain a bad 

reputation for sloppy work. Secondly, and contrary to Australian law,
202

 German 

lawyers are liable to their client for breach of their duty of care not only in terms of 

professional advice, but also for their representation in court.
203

 The Federal Supreme 
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 § 78b Code of Civil Procedure. 
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203
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Court, which is the appeal court of final resort for civil disputes unless the case 

involves a constitutional issue, has held that a lawyer who acts in a matter that has no 

reasonable prospects of success and did not advise the client expressly to that effect, is 

liable to the client under tort law, if the lawsuit is lost.
204

 

 

Lawyers who charge according to the statutory fee scale have no incentive to engage 

in purely tactical, but time-consuming ploys in civil litigation, since they would not 

earn any additional money for such extra time expenditure. Instead, they have an 

incentive to work efficiently and to facilitate an efficient progress of cases. 

 

Charging outside the fee scale 

German law gives lawyers the option of charging a fee outside the statutory scales, but 

requires that the fee is higher than the statutory fee and that the client‟s agreement is 

given in writing and separately from the power of attorney.
205

  

 

As in New South Wales, litigants can dispute such a fee as inordinately high. But 

unlike in New South Wales, the fee review is conducted by the court which presided 

over the original dispute in which the lawyer represented the litigant in question. The 

court must obtain an expert opinion on the appropriateness of the fee charged from the 

chairperson of the law society.
206

 The court has power to lower the fee to what it 

regards as appropriate, even down to half of the statutory fee.
207

  

 

If lawyers do charge a fee higher than the statutory fee scale in agreement with their 

client, those additional fees cannot be recovered from the losing party in the event of 

winning the lawsuit, but must be borne by the client, so that in that situation there is a 

difference between party/party and solicitor/client costs in Germany as well.  
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Contingency and conditional fee agreements are now expressly prohibited by statute in 

Germany,
208

 but before the introduction of that rule, the Federal Supreme Court had 

already held such agreements to be void as contravening public policy on the grounds 

that they create unacceptable conflicts of interest between lawyer and client and thus 

endanger lawyers‟ autonomy from their clients.
209

 

 

One important legal principle applies to German lawyers‟ fees, no matter whether the 

lawyer charges according to or outside of the statutory scales: the legal costs of the 

proceedings must have been reasonably appropriate and necessarily incurred to take 

legal recourse or to defend the claim.
210

 In terms of lawyers‟ fees German courts have 

held that as a consequence the legal representative owes his or her work in person, that 

is, fees can be charged only for one and not several lawyers working on a case.
211

 As 

stated in the first section of this chapter, lawyers‟ professional autonomy in 

combination with this legal principle lead to the practice that in most litigation cases 

only one lawyer rather than a team will work on a particular case. Logically this is 

likely to reduce time expenditure and lawyers‟ fees for those charging outside of the 

statutory scales since only one person needs to gain an understanding of the case. 

 

Disbursements 

The principle of legal costs having to be reasonably appropriate has an effect also on 

disbursements. It is for that reason that German law restricts charges for mail and 

telephone costs to a maximum of 20 Euro or 29 Australian dollars.
212

  

 

Regarding photocopying the former Federal Statute on Attorneys‟ Fees allowed the 

lawyer to charge the client for photocopies made from the court file, provided they 

were necessary to deal with the matter appropriately, but the cost of photocopies made 
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 § 49b II Federal Statute on Attorneys. 
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 BGH 34, 70; 39, 148; 51, 295; Palandt, Bürgerliches Gesetzbuch: Beck‟scher Kurzkommentar [Civil 
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of pleadings and submissions for the lawyer‟s own file, for the client and for the 

opponent could not be charged to the client.
213

 Case law has referred to the 

reasonableness principle and held that generally, photocopying forms part of the 

lawyer‟s cost of running a business.
214

 The Lawyers‟ Fees Act has restricted allowable 

photocopying charges further: the principle under the former Federal Statute on 

Attorneys‟ Fees remains, but a lawyer can now charge for allowable photocopying 

only after the first hundred pages.
215

 Furthermore, the law prescribes limits of 0.50 

EUR ($ 0.71) for each of the first 50 pages of these and 0.15 EUR ($ 0.21) for each 

further page.
216

 

 

In both Germany [Umsatzsteuer] and Australia GST is payable on lawyers‟ fees, but it 

is 16 per cent in Germany, compared to 10 per cent in Australia. 

 

Comparison of lawyers’ fees regulation 

A comparison of the regulation of lawyers‟ fees in New South Wales and Germany 

shows three major differences as far as the German statutory fee scales are concerned:  

1. like court costs, lawyers‟ fees are designed to be proportionate to the amount at 

stake in Germany, and not in New South Wales;  

2. for German lawyers and their clients the ultimate cost of lawyers‟ fees will be 

known in advance, and difficult to predict in New South Wales, unless the 

lawyer charges on a lump sum basis;  

3. in Germany there will not be a gap between the court-ordered party/party costs 

and the real solicitor/client costs, in other words, litigants who win their 

lawsuit will not be out-of-pocket, while the opposite is true in New South 

Wales.
217

 The existence of this gap in New South Wales may impact on 

plaintiffs‟ decision-making process as to whether to take legal action and on 

the cost viability of settling a dispute. 
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For German lawyers charging outside the statutory fee scale differences between New 

South Wales and Germany are:  

1. when litigants dispute lawyers‟ fees as inordinately high, in Germany the 

review as to the appropriateness of the fee charged is conducted by the court 

that presided over the original dispute, which uses the statutory fee scale as a 

yardstick, and in New South Wales by an independent costs assessor who has 

no such comparative yardstick; 

2. in Germany contingency and conditional fee agreements are prohibited,
218

 

while in New South Wales contingency fees are prohibited, but conditional 

costs agreements coupled with a success premium of up to 25 per cent are 

allowed. 

 

Further, under German law, fees can be charged only for one and not several lawyers 

working on a case, no matter whether the lawyer charges according to or outside of the 

statutory scales, while in New South Wales there is no such rule. 

 

Moreover, there is a major difference between Germany and New South Wales with 

regard to disbursements for photocopying, mail and telephone. German law imposes 

stringent limits with low maximum amounts on these charges while there are no such 

prescribed amounts or limits in New South Wales. 

 

What must be considered now is how lawyers in both systems charge their fees in 

practice. The data obtained from interviews with solicitors in New South Wales and 

lawyers in Baden-Württemberg provide some insight. 

 

Fee charging in practice: Interview data 

To elicit charging practices, the lawyers interviewed in Baden-Württemberg were 

asked whether they charge clients according to the scale of fees or agree on a fee 

outside the fee scale in civil proceedings. The large majority said they charge by the 

statutory fee scale exclusively, almost exclusively, or predominantly. Of those not 

always charging by the statutory fee scale, most said they charge by the hour.  
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Asked on what basis they charge clients, time spent, a lump sum or some other system, 

the large majority of solicitors interviewed in New South Wales said they charge by 

the hour. Other cost bases indicated were lump sum, items of work or stage of 

proceedings. Some plaintiff representatives said that in personal injury matters they 

work on the basis of conditional costs agreements.  

 

The empirical finding that most of the solicitors interviewed in New South Wales bill 

by the hour supports earlier empirical findings by the Law and Justice Foundation and 

suggestions made in the literature that the majority of solicitors use time billing.
219

 

Conversely, the finding that most of the lawyers interviewed in Baden-Württemberg 

charge by the statutory fee scale suggests that the focus on the statutory fee scale in the 

international literature discussing German lawyers‟ fees is justified.
220

 

 

The participants interviewed in New South Wales were not questioned on charging 

practices for disbursements such as mail, telephone and photocopying. But one of the 

Supreme Court judges who nominated costs as the primary weakness of the civil 

litigation system, commented on these as follows:  

 

The failure to control the enormous growth of costs, whereby the lawyer will 

make more money out of photocopying folder after folder after folder after folder 

than they will in giving legal advice. And failure to seriously attack the costs 

monster is the big failure of our system. Supreme Court judge, NSW 
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According to a Discussion Paper released by the Legal Fees Review Panel in 2005, 

lawyers in New South Wales commonly charge $2 a page for photocopying.
221

 The 

recent report by the Attorney-General‟s Access to Justice Taskforce A Strategic 

Framework for Access to Justice in the Federal Civil Justice System quotes an average 

cost ranging from $20,000 to more than $464,000 for disbursements alone for 

applicants bringing action in the Federal Court in 1997-1998.
222

 The Victorian Law 

Reform Commission reported in its Civil Justice Reform report that its review of data 

on the taxation of costs from the Victorian Supreme Court‟s Taxing Master found that 

more than half of the bills reviewed had a charge for disbursements that was higher 

than that for professional charges.
223

 

 

Comparison of actual lawyers’ fees 

Although lawyers interviewed in both countries were asked to indicate their hourly 

charges it is not possible to directly compare actual lawyers‟ fees because the majority 

of the lawyers interviewed in Baden-Württemberg responded that they charge by the 

statutory fee scales and only nine indicated their hourly charges for when they do not 

charge by the statutory fee scale.  

 

About two-thirds of the solicitors interviewed in New South Wales indicated their 

hourly charges. Some gave a single hourly charge, others a range. The highest hourly 

charge given by a plaintiff representative was $545, the lowest $250. The highest 

hourly charge given by a defendant representative was $500, the lowest $200.
224

 Table 

3.4 shows the averages of minimum and maximum hourly charges provided by 

interviewees.  
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Table 3.4: Hourly fees charged by lawyers interviewed in New South Wales 

January - May 2004 
 

Type of dispute   Minimum hourly fee Maximum hourly fee 

      

medical negligence Mean 304.17 317.50 

  Std. Deviation 67.56 62.43 

  N 6 6 

Building Mean 402.00 458.00 

  Std. Deviation 116.97 89.06 

  N 5 5 

Public authority Mean 277.50 304.50 

  Std. Deviation 52.98 68.49 

  N 10 10 

Total Mean 314.76 344.76 

  Std. Deviation 88.15 94.40 

  N 21 21 

 

While it is not possible to directly compare lawyers‟ fees in Germany and NSW, for 

German lawyers charging by the statutory fee scale, their statutory fees for civil 

proceedings finalised by judgment can be compared with the equivalent number of 

hours that a NSW solicitor would work if they were following the German fee scales, 

based on an hourly rate of A$300. This is less than the average minimum hourly fee 

indicated by the solicitors interviewed in New South Wales as shown in Table 3.4 

above.
225

 Table 3.5 shows this comparison. 

 

Table 3.5: Equivalent hours for a NSW solicitor based on German fee scales for 

March 2006 
 

Value in 
dispute*  
(up to) 

2.5 fee units** Equivalent number of 
hours per case in 
Australia at $ 300 p/hour  

Equivalent number 
of trial days 

A$ 16,667.- 2025.-  6.8 hours 1 

A$ 83,333.- 4358.33  14.5 hours 2 

A$ 583,333.- 10,025.-  33.4 hours 5 

A$ 833,333.- 12,483.33  41.6 hours 6 

* A$ calculated as $1 = 0.60 EUR as it was in March 2006, approximately (A$16,667.- = 10,000 EUR; 

A$83,333.- = 50,000 EUR; A$583,333.- = 350,000 EUR; A$833,333.- = 500,000 EUR). 

** 2.5 fee units is what a German lawyer receives for civil proceedings concluded by final judgment 

rather than settlement under the new Lawyers‟ Fees Act (Fed). Note that the proportion indicated is only 

one lawyer‟s fee rather than two lawyers‟ fees as would have to be paid by the loser and does not take 

account of court fees. 
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The number of hours for a NSW solicitor estimated in table 3.5 appears very low for 

litigated cases going to judgment. Realistically, a solicitor attending a trial in a client 

civil matter in New South Wales would charge for time spent travelling as well as for 

time at court during the standard court hours of 10am to 4pm. Thus one trial day for 

one lawyer would take up to 7 hours and would cost $2,100, based on an hourly 

charge of $ 300. In practice, there will be additional preparation time and mostly one 

or two counsel to pay as well.  

 

It seems inconceivable that lawyers‟ fees would only amount to the equivalent of five 

to six days in total of solicitor‟s and counsel‟s work in any civil litigation matter that 

goes to trial in Australia involving an amount of half a million dollars or more.  

 

Based on this tentative comparison of German statutory lawyers‟ fees for civil 

proceedings finalised by judgment and the equivalent number of hours that a NSW 

solicitor would work it thus appears that lawyers‟ fees are considerably higher in New 

South Wales than in Germany. That picture is enhanced for Federal Court actions 

when the average cost of lawyers‟ fees for a Federal Court action quoted in table 3.3 of 

the report by the Attorney-General‟s Access to Justice Taskforce A Strategic 

Framework for Access to Justice in the Federal Civil Justice System
226

 is compared 

with German statutory lawyers‟ fees as given in table 3.3 above. 

 

Case studies 

A clearer indication about the comparative expense of lawyers‟ fees in Germany and 

New South Wales and the issue of proportionality of lawyers‟ fees in New South 

Wales could theoretically be derived from the court file analysis data. As mentioned in 

chapter 2, however, while the German court files analysed included complete and 

accurate data on all legal costs of the proceedings including both parties‟ lawyers‟ 

fees, the court files analysed in New South Wales had no information on the legal fees 

charged by the litigants‟ lawyers. In two of the personal injury cases analysed in New 

South Wales, however, the solicitors interviewed checked their file for the fees they 
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had charged and the information is therefore reliable, though not representative. So as 

not to identify the cases and the legal representatives interviewed, only the barest 

information can be given. 

 

The first case was brought before the NSW District Court and involved alleged 

negligence of a public authority and a second defendant. The plaintiff made an ambit 

claim for $750,000 damages and was awarded about $70,000 against the second 

defendant, taking into account a 25 per cent reduction for contributory negligence. 

The plaintiff‟s claim against the public authority was dismissed. The second 

defendant was ordered to pay the plaintiff‟s costs, and the plaintiff was ordered to 

pay the public authority‟s costs. In the interview the plaintiff‟s legal representative 

stated that party/party assessment of their fees was about $40,000; solicitor/client 

costs $45,000. The legal representative for the defendant public authority stated their 

fees were $42,000.  

 

If the amount awarded in this case - before the court‟s deduction for contributory 

negligence – is taken as the value of the claim in dispute, the amount at stake would 

have been approximately $93,000. That means that each of the two solicitors‟ fees 

elicited through interview effectively amounted to almost 40 per cent. Looking at it in 

a different way, the plaintiff won about $70,000, but had to pay $42,000 for the 

defendant public authority‟s costs plus the difference of $5,000 between party/party 

and solicitor/client costs to their own lawyer, which equals 67 per cent of the award. 

Thus in this case there was a clear lack of proportionality between the amount at stake 

and the lawyers‟ fees.   

 

The second case was also before the NSW District Court. The plaintiff brought an 

ambit claim for $750,000 damages for non-material harm resulting from alleged 

dental negligence. The lawsuit was lost. The defendant‟s solicitor stated that the 

firm‟s professional charges were $28,000 including out of pocket expenses plus 

counsel‟s fee of about $8,000, a total of $36,000. The plaintiff representative did not 

agree to an interview.  
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In a very similar case before the Regional Court Stuttgart in Germany the plaintiff 

claimed not only damages for non-material harm but also for dental rectification 

work. The court assessed the value of the claim in dispute as about DM12,000. 

According to the statutory fee scale under the Federal Statute on Attorneys‟ Fees 

then in force each party‟s lawyer‟s fees amounted to a total of DM2,360.60 per legal 

representative (equivalent to ~ $1,967.17), composed of three fee units of DM665 

each, plus DM40 for incidentals plus DM325 GST.  

 

The lawyer‟s fees of about $2,000 in the German case were approximately 17 per cent 

of the value at stake as assessed by the German court compared to a total of about 

$36,000 in defendant lawyers‟ fees in the NSW case – 18 times more. The facts 

alleged by these two plaintiffs, as apparent from the court files, were so similar – with 

the exception that the plaintiff‟s claim in the NSW case did not include damages for 

rectification work - that the difference in lawyers‟ fees appears astounding, even when 

taking into account the greater labour intensity of lawyers‟ work in New South Wales 

than in Germany, which is discussed later in this chapter. 

 

These case studies provide illustrations for table 3.5 above. In the German case the 

lawyers‟ fees amounted to 17 per cent of the value at stake, within the 20 per cent 

range recommended by Lord Devlin as a reasonable relationship of costs to value in 

dispute.
227

 The two NSW cases suggest that lawyers‟ fees in New South Wales may at 

least sometimes be far above that reasonable relationship of costs to value in dispute as 

proposed by Lord Devlin. 

 

Reasons for the weaknesses of litigation costs in New South Wales 

As seen in the beginning of this chapter, a significant number of interview participants 

in New South Wales regarded litigation costs as a weakness of the civil litigation 

system and as an aspect in need of reform. This section discusses the reasons for the 

criticisms about litigation costs made by interview participants in New South Wales 

and in the Australian literature.
228
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The analysis of the law on lawyers‟ fees in New South Wales has shown that it 

embodies the following negative consequences:  

 like court fees, lawyers‟ fees are not designed to achieve proportionality to the 

amount at stake 

 with the exception of personal injury claims the law prescribes neither 

maximum amounts regarding lawyers‟ fees and incidental charges nor any fee 

scales 

 for solicitors and litigants the ultimate cost of civil litigation is unpredictable 

 even litigants who win their lawsuit are likely to be out-of-pocket because of a 

gap between the court-ordered party/party costs and the real solicitor/client 

costs 

 except in workers‟ compensation cases where fee scales exist, cost assessors do 

not have any yardstick by which to assess the reasonableness of fees charged.  

 

The interview data and case studies suggest the following: 

 The great majority of lawyers interviewed in New South Wales charge by the 

hour. As a matter of logic, hourly charges may bear no relationship to the value 

in dispute at all.
229

 This can have the consequence that for low amounts at 

stake the case may not be worth pursuing for the Australian litigant.
230

  

 As shown in table 3.5, lawyers‟ fees in New South Wales appear to be 

considerably higher than in Germany, even disregarding the cost of counsel.  

 

Overall, litigation costs in New South Wales thus appear to put equal access to justice 

at risk. 
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The following aspects merit particular discussion: 

 time billing or hourly charges as indicated by the majority of solicitors 

interviewed in New South Wales 

    labour intensiveness 

 conditional costs agreements 

 the large unavailability of legal aid and 

 the absence of legal expenses insurance. 

 

Time billing 

The Australian literature suggests a number of negative consequences of lawyers 

charging by the hour. First, an empirical study conducted by the Law and Justice 

Foundation found that time billing results in higher cost to litigants than other bases of 

charging.
231

 In addition, as pointed out by many commentators, hourly charges provide 

an economic incentive for lawyers to protract litigation and blow up the complexity of 

a case,
232

 they reward inefficiency, delay and procrastination,
233

 and they are open to 

abuse since they are difficult for the client to check: did the legal representative really 

spend twelve minutes on writing this letter?
234

 Incidentally the practice of charging in 

six-minute increments will invariably inflate the bill. Moreover, hourly charges mean 

that often there will be a lack of proportionality between the costs and the value of the 
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claim in dispute.
235

 Furthermore, the more time is spent on the dispute by the litigants‟ 

lawyers, the more difficult it will be to make a settlement financially worthwhile, since 

settlements are usually concluded on the basis that each party pays their own legal 

costs. The NSW Chief Justice Spigelman has stated his belief that time billing is 

unsustainable and difficult to justify.
236

  

 

In this context the commercial focus of Australian law firms discussed in context with 

the organisation of the legal profession early in this chapter is of concern. 

 

Labour intensiveness 

With regard to those lawyers who use time billing, aside from commercial incentives 

that may influence some, the time they have to spend on a case becomes a 

fundamental issue. Justice Davies believes that the primary reason for the costliness of 

the Australian litigation system lies in its labour intensiveness for lawyers.
237

  

 

In Justice Davies‟ opinion there are three principal causes of labour intensiveness of 

lawyers‟ work in civil litigation: first, the adversarial culture that focuses on winning 

at any cost; secondly, that in this pursuit of winning no stone is left unturned; thirdly, 

“the practice . . . of engaging in time- and cost-wasting procedures for the purpose of 

compelling a poorer opponent either to compromise unfairly or to give up.”
238

 

Essentially thus, he blames cultural attitudes. 

 

The NSW Chief Justice Spigelman in contrast has drawn attention to the impact of 

civil procedural rules and practice on litigation costs and labour intensiveness: 

 

[T]he principal focus of attention . . . must now be the costs of the process. 

By costs I do not refer to legal costs in the sense of the system of billing. 

What I am concerned with is the overall costs imposed upon the parties by 

the entire process of dispute resolution. . . We must be concerned with the 
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entire range of what is required or permitted to be done, by whom and 

when, over the course of civil dispute resolution.
239

 

 

The comparison with Germany in this study also suggests some causes of labour 

intensiveness of lawyers‟ work in civil litigation in Australia and New South Wales. 

These are now considered.  

 

In relation to Justice Davies‟ emphasis on cultural attitudes, which is explored in more 

depth in chapter 7, the data obtained from interviews with solicitors in New South 

Wales and lawyers in Baden-Württemberg suggest that cultural attitudes may be more 

antagonistic and less collaborative in New South Wales than in Germany. 

 

As shown in chapter 4, statistical and court file analysis data suggest greater delay in 

civil proceedings in New South Wales than in Germany and Baden-Württemberg. The 

greater the delay, the greater the required time expenditure for lawyers to reacquaint 

themselves with a case after periods of delay, to maintain communication with their 

clients throughout the process, and to obtain updated expert reports.
240

  

 

In relation to the NSW Chief Justice‟s emphasis on the impact of civil procedural rules 

and practice on litigation costs and labour intensiveness, the comparison with 

Germany throughout this report shows that civil procedural rules and practice are 

central not only in terms of delay, but also in terms of lawyer time and thus litigation 

costs. 

 

To specifically gauge the comparative labour intensiveness of lawyers‟ work in civil 

litigation, lawyers interviewed for this study were asked to describe the tasks they 

have to perform for the preparation and conduct of a civil legal action. Lawyers 
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interviewed in New South Wales mentioned 29 tasks in total while those interviewed 

in Baden-Württemberg mentioned only 12.  

 

The following is a list of some of the central tasks mentioned by lawyers interviewed 

in New South Wales, but not by those interviewed in Baden-Württemberg: 

 talking with witnesses prior to trial 

 preparing witness statements/analysing opponent‟s witness statements  

 preparing expert evidence/expert reports/conferences with experts  

 discovery  

 administering interrogatories/answering plaintiff‟s interrogatories 

 issuing subpoenas for evidentiary material/issuing subpoenas on plaintiff‟s 

treating doctor/s 

 issuing subpoenas on witnesses  

 briefing counsel/conference/s with counsel. 

 

Asked which of the tasks they have to perform is or are the most time-consuming, two 

of the above tasks, namely preparing witness statements and expert reports, received 

the highest number of mentions by solicitors interviewed in New South Wales. 

 

In Germany lawyers generally do not perform the tasks listed above in preparing and 

conducting a civil legal action. The reasons for that lie primarily in German law. Most 

of these tasks relate to the preparation and presentation of evidence. As stated in 

chapter 1, the two systems are based on very different philosophies in those respects 

and their discussion is largely omitted in this report. Chapters 5 and 8 to 10 provide 

some answers, however, for why German lawyers‟ work is not as labour intensive in 

these respects as that of Australian lawyers. 

 

Conditional costs agreements 

Some of the plaintiff lawyers interviewed on personal injuries cases in New South 

Wales said that in personal injury matters they work on a no win, no fee basis. Such 

conditional costs agreements warrant brief discussion.  
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As pointed out in the literature, conditional fee agreements may cause a legal 

practitioner to do less work for that client than for a client who pays an hourly rate and 

may provide an incentive to press the client into accepting an early settlement.
241

 The 

argument of the German Federal Supreme Court that such agreements create 

unacceptable conflicts of interest between lawyer and client
242

 is apposite in this 

respect.  

 

On the other hand, legal aid in civil litigation is not readily available in New South 

Wales, as discussed below. Conditional fee agreements have thus become the primary 

means for indigent plaintiffs to pursue their rights in civil disputes. But lawyers will 

naturally only be willing to enter into such agreements, which put them at potentially 

great financial risk - especially if they advance the cost of expert reports as well - if the 

client‟s case has very high prospects of success. One of the plaintiff representatives 

specialising in personal injury cases interviewed in New South Wales who indicated 

using conditional fee agreements said that their firm regularly spends at least $10,000 

a case for medical reports and experts‟ reports and 

 

I‟ve got cases where I‟ve really thought this is cause that needs to be fought and 

I‟ve spent half a million dollars [on reports] in one go. Plaintiff representative, 

NSW 

 

Further, lawyers will not be interested in representing impecunious defendants facing 

potentially unwarranted claims.
243

 Indeed none of the NSW lawyers interviewed said 

that they work on a conditional fee basis when representing a defendant. In practice, 

most defendants sued in personal injury cases are „deep-pocket‟ defendants, such as 

health and other public authorities, and insurance companies, so impecunious 

defendants are likely to be rare in practice. 
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For the reasons given above, conditional fee agreements may not solve the access to 

justice problem for poor litigants. 

 

Unavailability of legal aid and legal expenses insurance 

Equal access to justice requires that the pursuit of rights is affordable to all or that 

measures such as legal aid for indigent litigants are taken.
244

 The Law Council of 

Australia‟s Legal Aid Policy stated back in 1987: 

 

The foundation of a civilised society is equal access to the law. Legal aid 

seeks to eliminate inequality of access between rich and poor. It is 

fundamental that every person has the right to choose his own lawyer. 

Accordingly, the economically disadvantaged must have the same ability 

to choose an acceptable and competent lawyer as other persons . . . 

Equality of access . . . requires that those who cannot reasonably provide 

for the cost of legal advice and representation should be granted aid for 

that purpose.
245

 

 

In Australia legal aid is practically excluded for civil disputes encompassing contract, 

tort, and property law.
246

 In New South Wales, for example, contractual disputes and 

tort litigation (except for cases involving an infringement of civil liberties such as false 

imprisonment) will not be funded by legal aid, unless the plaintiff is a child or a 

person with a mental, physical, intellectual or developmental disability.
247

 The recent 

report by the Access to Justice Taskforce recommends for the Federal Court 
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jurisdiction that consideration be given to locating duty lawyers/legal advice services 

at court for civil law jurisdictions other than family law.
248

 

 

With regard to legal advice and representation out-of-court, while free legal advice is 

offered by community legal centres in New South Wales, most of these expressly 

confine their services to the most pressing needs: criminal law, domestic violence, 

consumer debt, discrimination, tenancy, employment, immigration, family and/or 

neighbour disputes, and do not provide legal services for general contract, tort, and 

property law matters.
249

 The same is true for the NSW Law Society‟s pro bono 

scheme.
250

 The recent report by the Access to Justice Taskforce recognises the benefits 

of providing legal advice early before disputes escalate into litigation and recommends 

for the Federal Court jurisdiction that greater priority be given to early provision of 

legal aid.
251

 The report argues: 

 

Ensuring that more legal assistance funding is directed to prevention and 

early intervention will enable more people to get the assistance they need 

at an early stage, so that their legal problems and disputes do not become 

entrenched and require costly court intervention.  Failing to intervene early 

to prevent legal problems and disputes from escalating is not only costly in 

terms of resource usage, but affects individual and community well being 

by embedding disadvantage and limiting capacity to participate fully in the 

economy and society.
252

 

 

The large unavailability of legal aid has led to an increasing phenomenon of 

unrepresented litigants in person in all Australian courts, including the NSW District 
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and Supreme Courts.
253

 Justice Kirby has opined that unrepresented litigants are “at a 

terrible disadvantage before the courts . . . If there is a “crisis” in litigation in 

Australia, this is it.”
254

 Judicial commentators in Australia have pointed out that justice 

is jeopardised when litigants have disparate financial resources.
255

 The then Chief 

Justice of Australia Gleeson commented:  

 

The system depends . . . for the justice of the ultimate outcome . . . upon 

the assumption that the competing cases are being put, to their best 

advantage, by professionals who have the skills necessary to marshal 

evidence and argument, to identify the issues to be determined, to present 

the facts capably, and to understand and argue the law.
256

  

 

This naturally becomes an issue particularly in relation to unrepresented litigants, 

especially in litigation against repeat-players such as insurance companies, whose 

advantageous position in litigation has long been acknowledged.
257

  

 

As the then Chief Justice of Australia Gleeson pointed out, governments do not take 

into consideration that reducing the budget for legal aid funding also imposes costs in 

the form of the inefficiency, delay and disruption in the court system brought about by 

unrepresented litigants, and that those costs are also indirectly borne by 

government.
258

 Importantly, this situation has a negative impact on the protection of 
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fairness and justice in practice, especially as far as the principle of a fair trial and an 

equal opportunity to present one‟s case to the courts is concerned. 

 

From a government funding perspective, the large unavailability of legal aid could be 

said to be at least in part a logical consequence of the unpredictability of the ultimate 

lawyers‟ costs seen above. In part, this is also the reason why legal expenses insurance 

is not generally available in Australia: from 1987 to 1995 the Law Foundation of NSW in 

conjunction with the GIO tested the feasibility of legal expenses insurance in Australia by 

establishing Legal Expense Insurance Ltd (LEI). The project was stopped when it 

proved unsuccessful. The project report concluded that community attitudes, market 

practices, and the absence of fee schedules in Australia were obstacles to viable legal 

expenses insurance policies in terms of necessary sales volumes and affordable 

insurance benefits.
259

 The extent to which the emerging private litigation funding 

industry can fill this gap,
260

 is beyond the scope of this report. 

 

In Germany, constitutional protections in combination with the Lüth case,
261

 where the 

Federal Constitutional Court held that these protections incorporate an objective scale 

of values, and therefore all laws must be interpreted so as to protect them, lead to the 

principle that financial circumstances must not prevent the enforcement of a person‟s 

rights. As the Federal Constitutional Court held in 1967: 

 

[T]he general equality of people (art. 3) in conjunction with the principle 

of the social [sic; = welfare] state (art. 20) requires us to adjust as much as 

possible the procedural status of the rich and the poor. A poor party must 

not be handicapped from adequately asserting and defending his rights 

against a rich party.
262
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This is especially so considering that in contrast to Australia, in Germany legal 

representation is compulsory before the Regional Courts,
263

 although in civil matters 

not before the Local Courts. 

 

Under § 114 Code of Civil Procedure, legal aid is provided for representation in court 

including in civil matters, if the applicant passes a means and a merit test. The 

decision on the legal aid application is made by the court that has jurisdiction over the 

intended lawsuit.
264

 In practice the merit test means that the court has to make a 

preliminary assessment on the basis of a draft statement of claim or defence whether 

the intended lawsuit or defence does not appear to be frivolous or wilful and offers 

reasonable prospects of success if the facts alleged can be proved.
265

 With regard to 

the means test the Federal Constitutional Court has held that in the interests of access 

to justice and the constitutionally protected right to legal recourse the courts must not 

put excessive demands on the examination of the applicant‟s economic 

circumstances.
266

 The percentage of successful applications for legal aid at all German 

Regional Courts was 61 per cent in 2004.
267

 

 

Legal aid applicants are entitled to seek the assistance and representation in court of 

any lawyer they choose, in true equality with wealthy litigants.
268

 Lawyers who are 

approached for legal representation are not only obliged to represent impecunious 

litigants,
269

 but also to inform them of the possibility of legal aid without the client‟s 

initiative, if there is reasonable cause for doing so.
270

 This is despite the fact that the 
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law reduces lawyers‟ fees for the representation of legal aid recipients,
271

 which 

represents a flow-on effect of the social welfare state.
272

 

 

The German system provides assistance not only for representation in court. The 

Federal Legal Assistance Act provides for legal advice and representation out-of-court 

under the same preconditions as legal aid for representation in court.
273

 The Act 

extends this legal advice to all civil law matters.
274

  

 

The benefit of the German legal advice scheme is that indigent litigants can find out 

whether they actually have a case. In the Australian context the existence of such a 

scheme would reduce the number of unmeritorious lawsuits brought by unrepresented 

litigants
275

 and the subsequent delay, inefficiency, and disruption that the former Chief 

Justice of Australia Gleeson has associated with such lawsuits.
276

 

 

The predictability of the ultimate legal costs under the German statutory fee scale seen 

above makes it possible to fund legal aid and legal advice out-of-court under the 

means and merit tests. This also applies to legal expenses insurance, which many 

Germans use.
277

 Legal expenses cover is relatively cheap; in 2004 the cheapest annual 

premium was 120 EUR with an excess of 150 EUR and 170 EUR without, the most 
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expensive was 224 EUR, only offered on the basis of an excess of 150 EUR.
278

 

Building and commercial disputes are generally excluded from cover.
279

 The insurer 

pays if it is necessary for the policy holder to take legal recourse to protect his or her 

legal interests.
280

 The Federal Supreme Court has held that this necessity test is 

equivalent to the merit test for legal aid.
281

 Empirical research conducted in 1994 

suggested that such insurance cover resulted in less than a ten per cent increase in the 

litigation rate.
282

 

 

From a government funding perspective, making legal aid and legal advice out-of-

court available for all civil disputes in New South Wales would probably mean that the 

regulation of legal fees must be reformed such that the ultimate legal cost is not only 

predictable, but also affordable and proportionate. All this is achieved with the 

German fee scale system for lawyers‟ fees, making it a good model for introduction in 

New South Wales, provided that it is viable to adopt or adapt the German model. This 

is examined next. 

 

Potential reform for New South Wales 

As explained earlier, the empirical and scholarly research undertaken for this study 

suggests that the German model is likely to result in cheaper litigation costs than the 

NSW model. Its adoption might then address the concerns expressed by many of the 

interviewees in New South Wales who mentioned litigation costs as a weakness of the 
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system and as an issue in need of reform. The crucial issue is whether reform in New 

South Wales based on the German model is viable. 

 

Interview data  

Lawyers interviewed in New South Wales were asked about their views on the 

desirability or undesirability of a statutory fee scale for the calculation of lawyers‟ 

fees, relative to the value of the claim in dispute and on the basis of fee units for items 

of work done. This would be equivalent to the German fee scale system, although 

without offering the option of charging on a different basis.  

 

The majority regarded such a system as undesirable. The objection most frequently 

raised was that the amount of work is often disproportionate to the value of the claim. 

It was also pointed out that it is impossible to predict the amount of necessary work 

and that proper preparation takes time.  

 

The complexity of the matter isn‟t necessarily consequent on the dollar. And so, if 

you have a schedule, that‟s fine, but inevitably you won‟t get the same quality 

job. Maybe that‟s a good thing because maybe people shouldn‟t be chasing 

rabbits down burrows on a $10,000 claim. But sometimes, in order to get to the 

bottom of the claim, you need to extensively prepare. For example at the moment 

I‟m preparing a matter which is for trial for $60,000. It‟s complex. I‟ve spent a 

day just reading the brief and understanding it. So if there was a scale of fees, 

would I spend a day reading the brief? Probably not. I‟d probably slip through it. 

Defendant representative, NSW 

 

Some of the solicitors interviewed in New South Wales expressed clear support for 

such a system, however, favouring it over hourly billing, or offered qualified support:  

 
             We‟ve had that system in the past in New South Wales. That has now changed, 

and we don‟t have any scales, and I think that‟s been probably an adverse 

outcome, because now we are getting to a situation where you can have a 

hundred thousand dollar claim, and someone spends a hundred thousand dollars 

on it, and there is no restriction on that, except now as a result of recent reforms 

for claims worth less than a hundred thousand in the District Court. But the scale 

system was a useful means of limiting the spending on cases based on their 
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complexity, and that restraint isn‟t there anymore. Defendant representative, 

NSW 

 

            I don‟t believe in the hourly rate. I think it‟s open to so much abuse it‟s 

unbelievable. How solicitors can clock up 13 hours and only be in the office for 

six hours, I‟ll never know. Defendant representative, NSW 

 

            Well, as long as there‟s some flexibility associated with it. You have a range on it 

perhaps because it just varies so much. One case it‟d take you ten minutes and 

another one days perhaps. It‟s very hard to narrow it down to a fixed figure or 

something like that. Plaintiff representative, NSW 

 

            In terms of calculating according to value, I think it is a factor that should be 

taken into account. In terms of fee units, I gather that‟s more an events costing 

type issue that certain items of work result in a certain fee regardless of the 

amount of time you spend on them. And I think that there is some merit in that, 

particularly for different types of work. For more routine sorts of work which 

have discrete stages that tend to appear in most cases I think that‟s suitable. It‟s 

hard to do for cases that are more complicated, because generally they don‟t fit 

into the mould as well. Plaintiff representative, NSW 

 

A statutory fee scale based on the German model would only work, if as in Germany it 

was the court rather than the lawyers setting the value of the claim in dispute, because 

otherwise, as some solicitors interviewed said 

 

 [i]t only encourages an increase in the amount in dispute. Plaintiff 

representative, NSW 

 

When considering the viability of adopting the German fee scale system in New South 

Wales, it is instructive to learn what German legal practitioners think of their fee 

system. Most lawyers interviewed for this study in Baden-Württemberg expressed 

satisfaction with the principle underlying the statutory fee scale for the calculation of 

lawyers‟ fees, although many also stated that the fees must be increased, which 

happened two and a half years after the interviews with the new Lawyers‟ Fees Act, 

effective from 1 July 2004.  
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            Well, I consider the fees for the lawyer adequate, I have to tell you. I think a 

successful lawyer can live very well with this scale of fees - and work very 

successfully. Defendant representative, BW 

 

            I think there really is a good balance. Plaintiff representative, BW 

 

The primary reason why about a third of the German lawyers interviewed expressed 

some dissatisfaction with the statutory fee scale coincides with the objection most 

frequently raised by the lawyers interviewed in New South Wales, namely that the fee 

scale can work unfairly because the work necessary on a case may be disproportionate 

to the value of the claim in dispute:  

 

 It is a mixed calculation. There are very simple factual situations with a high 

value of the claim in dispute, where you earn your lawyer‟s fees relatively easily. 

But there are also cases with a very minimal value of the claim in dispute, which 

in part are legally very complex and difficult, and then the fees are absolutely 

insufficient. Defendant representative, BW 

             

In major cases, where the economic existence of a party is at stake, I think that 

the statutory fees are not sufficient, since in major cases, where no legal expenses 

insurance is available, one also attempts to keep the value of the claim in dispute 

as low as possible in order to keep the burden of costs as low as possible. Yes, 

one does something good for the client, but I think that should be regulated 

differently. Plaintiff representative, BW 

 

The view that lawyers‟ fees should be regulated differently was shared by some others, 

two specifying that hourly fees were the fairest system. 

 

It is interesting to note, however, that although about a third of the German lawyers 

interviewed expressed dissatisfaction with aspects of the statutory fee scale, all but one 

of these same lawyers stated that they charge according to the statutory fee scale at 

least sometimes. 
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Peysner reported his empirical findings that German lawyers value the fee scale 

system in 2003.
283

 He quotes one German legal practitioner as representative of the 

general view of German attorneys he interviewed: 

 

            I always use the BRAGO [statutory fee scale] for private clients . . . I can 

open the table, I read down the left hand column and I say „This is what it 

will cost you‟ . . . and that is a fantastic advantage, for the client to know 

that I am not open ended. That means the insurers cannot also frighten me 

by dragging their feet, by stoking the costs up . . .
284

   

 

Reform recommendations for New South Wales 

The NSW Chief Justice Spigelman has stated that the process of consultation with the 

legal profession for change in the practice of time billing has proved unfruitful
285

 and 

Justice Ipp is convinced that “the profession is unalterably opposed to change.”
286

  

 

The interviews conducted for this study support such pessimism with regard to a fee 

scale system for lawyers‟ fees. Although some expressed support, the majority of the 

solicitors interviewed in New South Wales expressed opposition to such a scheme.  

 

On the other hand, many interviewees in New South Wales, including solicitors, 

nominated litigation costs as a weakness of the civil litigation system and as an aspect 

in need of reform. This, in combination with the concerns raised in the literature, 

suggests that some reform of lawyers‟ fees in New South Wales is desirable.  

 

Adaptations of the German cost model operate already in South Australia. Dr Cannon, 

the Supervising Magistrate who manages the civil divisions of the South Australian 

Magistrates Court, developed a lump sum cost scale for court, lawyers‟, witnesses‟ 

and experts‟ fees, which has been applied in that court since 1992. It makes court costs 
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proportional to the judgment sum and prescribes daily fees for counsel, witnesses‟ and 

experts‟ attendance at court, expert reports, and photocopies.
287

 The Supreme Court 

Civil Rules 2006 (SA), which commenced on 4 September 2006, now include a 

general costs rule that costs must be reasonably incurred and will be determined by 

reference to the scale of costs as fixed by Schedule 1.
288

 Schedule 1 prescribes specific 

fees for solicitors‟ work in civil litigation, including drawing a document, reading a 

document, writing letters, phone calls and attendance at court, and prescribes 

maximum amounts for photocopying or printing documents at 1 $ a page for the first 

20 pages and 40 cents for each page after that. In contrast to the lump sum cost scale 

applying at the South Australian Magistrates Court, Schedule 1 of the Supreme Court 

Civil Rules 2006 (SA) does not specify fees for counsel, witnesses‟ and experts‟ 

attendance at court, and expert reports.  

 

The NSW Chief Justice Spigelman has put forward that in the exercise of the court‟s 

discretion with respect to cost orders, the court may control costs by reference to the 

amount awarded to facilitate proportionality of litigation costs.
289

 This is contingent 

upon the courts actually exercising their discretion accordingly and such court control 

will only help if it affects not only party/party, but also solicitor/client costs.  

 

The Federal Attorney-General‟s Access to Justice Taskforce has recommended that in 

Federal Court proceedings lawyers be required to provide their clients with a litigation 

budget and that the lawyers‟ fees for legal services provided to Commonwealth 

agencies should be negotiated on an event basis.
290

 The modesty of these proposals 

suggests what a force the legal profession body is considered to be in opposing fee 

reform. 

 

Considering the need to enhance cheapness of litigation costs, proportionality and 

access to justice, the South Australian models appear to be a more effective means of 
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reform in New South Wales. It is thus recommended that either the lump sum cost 

scale applying at the South Australian Magistrates Court, which makes court costs 

proportional to the judgment sum and prescribes daily fees for counsel, witnesses‟ and 

experts‟ attendance at court, expert reports, and photocopies, or Schedule 1 of the 

Supreme Court Civil Rules 2006 (SA), which prescribes specific fees for solicitors‟ 

work in civil litigation, and prescribes maximum amounts for photocopying or printing 

documents, be considered for introduction in all NSW courts. It is further 

recommended that a rule of principle be introduced in New South Wales that all cost 

items must be reasonably appropriate and necessarily incurred. 

 

In addition, the German rule that the costs follow the plaintiff‟s demand with the 

consequence that the costs are apportioned between the litigants if the plaintiff only 

wins a part of his or her original demand may be worthy of consideration in order to 

reduce the prevalence of ambit claims in New South Wales.  

 

The next chapter presents the empirical data on delay in the two systems and examines 

contextual factors that affect the length of proceedings. Stages of the process that 

produce the greatest delays from filing to disposition by judgment are identified so 

that reform can be directed where it is most needed.   
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4. Empirical data on delay in context 
___________________________________________________________ 

 
This chapter compares delay in civil litigation in the New South Wales and German 

systems, beginning with the reasons for the general undesirability of long delays in 

civil dispute resolution, followed by a brief introduction to the two systems‟ 

differences in court structure. The chapter then 

 presents the available statistical data on delay for the NSW District and 

Supreme Courts and for the Regional Courts in Germany, Baden-Württemberg 

and Stuttgart 

 analyses these data in context with a discussion of  

o jurisdictional differences  

o the comparative number of civil cases filed and resolved  

o the comparative methods of civil dispute resolution  

o the comparative number of judges and its impact on the cost of judicial 

administration, and  

o comparative litigation rates, judicial workloads and the ratio of lawyers to 

judges and cases filed 

 presents the data on delay obtained through the court file analysis  

 analyses the comparability of the cases analysed  

 identifies stages of the process and factors that produce the greatest delays 

from filing to disposition by judgment in New South Wales, and 

 presents empirical data obtained through the interviews with judges and 

lawyers in New South Wales and Baden-Württemberg on perceived strengths 

and weaknesses of the respective litigation processes and on issues perceived 

as in need of reform.  

 

It should be noted that this chapter should be read in context with Appendix E, which 

includes both available statistical data on contextual factors of delay and the court file 

analysis data on delay. Regarding the contextual factors of delay, the Appendix also 

includes relevant text. 

 

The undesirability of delay  
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This section collates the reasons identified in the literature for the general 

undesirability of long delays in civil dispute resolution. They explain why reasonable 

speed and efficiency are regarded as part of the fundamental principles which should 

govern civil litigation in both New South Wales and Germany. 

 

Long delays 

 devalue the exercise of rights or even erode the utility of a judgment  

 create difficulty in establishing the facts because witnesses‟ memories fade, 

witnesses may not be found or die and documents may be lost which impacts 

on the just determination of the proceedings 

 have a negative impact on access to justice 

 increase litigation costs 

 delay the rehabilitation of injuries sustained 

 induce personal injury plaintiffs in need of treatment and rehabilitation to 

accept unfairly low settlement offers 

 create difficulties for litigants to move on with their lives 

 cause relationships between the litigants to wither 

 create anxiety, distraction and disruption in litigants‟ lives 

 force insurance companies to reserve money for long periods  

 create uncertainty and economic cost for businesses.
291

  

 

The court structure  

The German constitution prescribes that all courts except for the appeal courts of final 

resort are instituted as state courts, even though they apply largely federal laws and are 

regulated by the uniform laws on civil litigation.
292

 Five court hierarchies exist that 

deal with different specific subject areas respectively: finance courts, social courts, 
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labour courts, administrative courts, and courts of ordinary jurisdiction. The highest 

courts of appeal in each of these hierarchies are federal courts.
293

 At the apex of the 

court hierarchy as a whole is the Federal Constitutional Court, which has jurisdiction 

over the constitutionality of legislative and executive action, reviews judgments of the 

other courts in terms of constitutionality, and is the ultimate arbiter over individual 

rights.
294

  

 

Civil disputes are dealt with by the so-called courts of ordinary jurisdiction. In these 

there are only two first instance levels, the Local Court and the Regional Court, as 

compared to the three in New South Wales. Local Courts have civil jurisdiction up to 

A$7143 (EUR 5000) as well as specific jurisdiction, such as over landlord and tenant 

and family disputes.
295

 German Regional Courts have general first instance 

jurisdiction over civil matters where the value of the claim in dispute is more than that 

monetary level as well as exclusive jurisdiction for claims against public officials and 

authorities.
296

 The Regional Courts are thus the superior courts for civil claims at first 

instance, comparable in that sense to the NSW Supreme Court. The German Federal 

Supreme Court is the appeal court of final resort in this hierarchy of courts of ordinary 

jurisdiction. 

 

As a result of the state-focused constitutional distribution of legislative powers, 

Australia has a dual structure of state and federal courts with jurisdiction over civil 

matters. In New South Wales there are three first instance levels for civil matters: the 

Local Court, the District Court and the Supreme Court. Their jurisdiction is primarily 

dependent on the plaintiff‟s monetary claim.
297

 As a result of the progressive 

enlargement of the jurisdiction of the Local and District Court from the early 1990s, in 

New South Wales the Local Court had jurisdiction for claims up to $40,000 until 

2004, and now has jurisdiction for claims up to $60,000,
298

 the District Court now for 
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claims up to $750,000,
299

 the Supreme Court in practice for claims of more than 

$750,000.
300

  

 

Delay data 

For Regional Courts in Germany only data on so-called ordinary civil disputes were 

collected. As explained later in this chapter, these exclude cases that are subject to the 

exclusive jurisdiction of the German Local Courts and cases handled by the 

commercial divisions of Regional Courts. In New South Wales some of these subject 

areas, including commercial/corporate disputes, fall within the jurisdiction of the NSW 

Supreme Court and/or the NSW District Court. 

 

Table 4.1 shows the percentage of first instance civil cases within a given year which 

were resolved within twelve months. The data are drawn from available statistics for 

the NSW District Court and for the ordinary jurisdiction of the Regional Courts in 

Germany, Baden-Württemberg and Stuttgart for the period from 2000 to 2004. 

Comparable information for the NSW Supreme Court is not available. 

 

Table 4.1: Percentage of first instance civil proceedings completed within 12 

months at the NSW District Court and Regional Courts in Germany and Baden-

Württemberg 
 

Year 2000 2001 2002 2003 2004 

NSW* % % % % % 

< 12 months 54 54 57 39 43 

GERMANY**      

< 12 months 86 85 85 84 84 

BADEN-
WÜRTTEMBERG** 

     

< 12 months N/A N/A 91 90 89 

STUTTGART***      

< 12 months 93 94 93 93 N/A 

* Figures from the District Court‟s Annual Reviews, available at www.lawlink.nsw.gov.au.  

** Figures from the German Federal Department for Statistics: Statistisches Bundesamt, 

Geschäftsentwicklung bei Gerichten und Staatsanwaltschaften seit 1998, www.destatis.de, accessed 

1/3/2006. 

*** Figures made available to the author for the purposes of this research. 

 

Table 4.1 suggests considerably more delay at the NSW District Court than at the 

Regional Courts in Germany, Baden-Württemberg and Stuttgart in the period from 

                                                 
299
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2000 to 2004. The percentage of disposals within twelve months was between 39 and 

59 per cent at the NSW District Court, compared to between 84 and 86 per cent at 

German Regional Courts, between 89 and 91 per cent at Regional Courts in Baden-

Württemberg and 93 or 94 per cent at the Regional Court Stuttgart. The District 

Court‟s Annual Review 2008 shows that since 2006 the percentage of disposals within 

twelve months has been slightly above 50 per cent again.
301

 The comparative German 

data are not available. 

 

Table 4.1 does not include figures for the NSW Local Courts. The jurisdiction of the 

NSW Local Court‟s General Division, since 2000 for civil claims involving amounts 

higher than $10,000,
302

 overlaps with that of the German Regional Courts over 

amounts higher than A$7143. In 2004 the NSW Local Court‟s General Division 

resolved 85 per cent of civil cases within twelve months.
303

 This compares with 

disposal rates of the German Regional Courts as a whole, but is below those of the 

Regional Courts in Baden-Württemberg. If figures for the NSW Local Court‟s General 

Division were included in table 4.1, on the basis of 2004 figures delay is longer at the 

NSW District and Local Courts taken together than at the German Regional Courts as 

a whole. And the NSW Supreme Court‟s disposal rates would likely accentuate that 

difference, as table 4.2 below and the court file analysis data reported later in this 

chapter suggest.  

 

As stated in chapter 2, the focus of this research was on the Regional Court Stuttgart 

because of its regard in Germany as a best practice model. The delay data in table 4.1 

bear this out because every year in the period from 2000 to 2004 the percentage of 

disposals at that court was higher than that at the Regional Courts of Baden-

Württemberg and Germany as a whole. 

 

Table 4.2 below shows the case processing times from filing to resolution for first 

instance civil proceedings at the NSW courts and for the ordinary jurisdiction at the 

Regional Courts in Germany, Baden-Württemberg and Stuttgart; with the most recent 
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available data in the right column. The NSW Supreme Court does not report median 

finalisation times for the court as a whole, but only for specialist lists. Figures for the 

Professional Negligence, the General Case Management and the Construction & 

Technology Lists have been included in table 4.2 since they are relevant to the 

categories of case analysed for this study. The NSW Local Court does not report these 

data for its General Division and is thus not represented in table 4.2. 

 

Table 4.2: Time* (months) from filing to resolution of first instance civil 

proceedings in German Regional Courts and the NSW Courts  

 
Year 2000 2001 2002 2003 2004 2008 

DC NSW** (median) 11.5 11.5 11.3 14.4 14.2 11.1 

SC PNL*** (median) 49.2 32.1 28.1 30.6 39.9 24.0 

SC GCML**** 
(median) 

N/A N/A 23.1 25.1 27.1 22.4 

SC C&TL***** 
(median) 

N/A N/A 14.0 21.9 5.4 7.9 

RCs Germany****** 
(mean) 

6.9 7.0 7.2 7.3 7.2 8.2 
(in 

2007) 

RCs Baden-
Württemberg****** 
(mean) 

N/A N/A 5.3 5.4 5.6 5.9 

RC Stuttgart 
(mean) 

4.3 4.1 4.3 4.3 4.4 N/A 

* Note that the NSW courts report the duration as median delay while the German figures are based on 

the (arithmetic) mean delay. With skewed distributions like those of the duration of civil proceedings, 

the median is less than the mean. 

** District Court figures for civil proceedings at first instance (NSW total) as reported in the District 

Court‟s Annual Reviews, available at www.lawlink.nsw.gov.au.  

*** PNL = Professional Negligence List. Figures as reported in the Supreme Court‟s Annual Reviews, 

available at www.lawlink.nsw.gov.au.  

**** GCML = General Case Management List; formerly Differential Case Management List. Figures 

as reported in the Supreme Court‟s Annual Reviews, available at www.lawlink.nsw.gov.au.  

***** C&TL = Construction & Technology List. Figures as reported in the Supreme Court‟s Annual 

Reviews, available at www.lawlink.nsw.gov.au.  

****** Figures reported by the Justice Ministry of Baden-Württemberg, www.baden-wuerttemberg.de, 

accessed 9/2/2005, 3/1/2006; and the Federal Department for Statistics [Statistisches Bundesamt]: 

Geschäftsentwicklung bei Gerichten und Staatsanwaltschaften seit 1998, www.destatis.de, accessed 

1/3/2006 and 28/3/2010. Note that the statistical yearbook 2009 only publishes figures until 2007. 

 

Table 4.2 shows that in those years for which data are available, the average duration 

for first instance civil proceedings at the Regional Court Stuttgart and Regional Courts 

in Baden-Württemberg is less than half of the median duration of NSW District Court 

cases. The duration of civil proceedings has an inherently skewed distribution, and 

therefore the median is less than the mean delay. This means that on the figures in 

table 4.2 there is much less delay at the German Regional Courts than at the NSW 

http://www.lawlink.nsw.gov.au/
http://www.lawlink.nsw.gov.au/
http://www.lawlink.nsw.gov.au/
http://www.lawlink.nsw.gov.au/
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District Court and the Professional Negligence, General Case Management, and the 

Construction & Technology Lists of the NSW Supreme Court.  

 

The NSW Chief Justice Spigelman stated in 2009 that 

 

In the case of practitioners who genuinely want to get their cases on, there 

is no reason today why the case cannot be disposed of to final hearing 

within 12 months in the District Court and within two years in the 

Supreme Court. However, many cases are still taking longer than they 

should and the task of disposing of older cases requires continuing 

attention.
304

 

 

With respect to his reference to “practitioners who genuinely want to get their cases 

on”, however, Justice Hayne has pointed out that 

 

[e]xcept in unusual cases, it will be in the interests of one side of a piece of 

litigation to obfuscate and delay. Usually only one side of the record will 

be anxious to isolate the determinative issue in the case and have that 

decided quickly. The other side will have powerful reasons to avoid that 

being done.
305

 

 

Even on NSW Chief Justice Spigelman‟s figures of 12 months in the District Court 

and two years in the Supreme Court, that is two and four times respectively longer 

than the civil case processing time to resolution in the Regional Courts of Baden-

Württemberg on the figures for 2008. 

 

It is important, however, to place these delay data in context. In relation to the 

comparison with Germany, equivalence in jurisdiction is an important aspect. Case 

processing times also depend on the number of claims filed, on how many cases 
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proceed to final judgment, and on the number of judges.
306

 An analysis of these 

contextual factors follows in the next part of this chapter. 

 

Finally, civil procedural rules and practice are central not only in terms of lawyer time 

and thus litigation costs as seen in the previous chapter, but also in terms of delay.
307

 

These aspects of civil procedural law and practice are discussed in the chapters 

following this one. 

 

The Chief Justice of New South Wales has argued that court performance cannot be 

measured, especially when comparisons are made between two different systems.
308

 

The following comparative and contextual analysis of German and NSW courts‟ 

statistics illustrates these difficulties, but nevertheless allows a tentative picture to 

emerge. 

 

Delay data in context 

The following contextual and comparative analysis considers 

 jurisdictional differences 

 the number of civil cases filed and resolved  

 methods of civil dispute resolution 

 the number of judges and its impact on the cost of judicial administration and 

 comparative litigation rates, judicial workloads, and the ratio of lawyers to 

judges and cases filed on the basis of comparative civil litigation statistics for 

the year 2003. 

 

Jurisdictional differences 

                                                 
306
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With regard to jurisdiction over civil claims there are three differences between 

German Regional Courts and the NSW Courts which affect the comparative delay data 

above:  

 Civil matters worth more than A$7143 that in Germany are brought before 

Regional Courts, in New South Wales fall within the jurisdiction of the NSW 

Local Courts, until 2004 for claims up to $40,000, and now to a maximum 

value of $60,000.
309

 

 Building disputes worth more than A$7143 that in Germany are brought before 

Regional Courts, in New South Wales fall within the jurisdiction of the NSW 

Consumer, Trader & Tenancy Tribunal‟s Home Building Division to a 

maximum value of $500,000.
310

  

 Disputes in bankruptcy, trade practices and intellectual property matters 

handled by the German Regional Courts are handled by the Federal Court in 

Australia unless the NSW state courts deal with them under the cross-vesting 

scheme. 

 

With regard to the first point it must be emphasised, however, that other than the Local 

Courts, the Regional Courts are the only first instance courts for civil cases in 

Germany and are thus the superior courts at first instance. Their monetary jurisdiction 

for civil disputes begins from A$7143, while in New South Wales such disputes may 

be handled by the Local Court, the District Court, the Supreme Court, a tribunal with 

jurisdiction over civil matters, such as for instance the NSW Consumer, Trader & 

Tenancy Tribunal, or the Australian Federal Court. The only exceptions to the wide 

jurisdiction of the German Regional Courts are cases that are subject to the exclusive 

jurisdiction of the German Local Courts, which encompasses family matters, landlord 

and tenancy disputes, adoptions, succession, guardianship, and debt collection.
311

 

While there is thus no complete equivalence in jurisdiction, nevertheless the German 

Regional Courts are the ones most functionally equivalent in jurisdiction to the NSW 

District and Supreme Courts. 
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The number of civil cases filed and resolved  

The number of cases filed and resolved logically affect case processing times, in other 

words, delay. Appendix E, tables E.I.1 and E.I.3 show a tentative comparison of civil 

case filed and resolved annually in the two systems. They appear to suggest that at the 

NSW courts fewer civil cases are filed and resolved annually in proportion to the 

population than at the Regional Courts in Germany and Stuttgart.  

 

To enhance the comparability of the figures, data from the Consumer, Trader and 

Tenancy Tribunal‟s Home Building Division and the Federal Court‟s bankruptcy and 

trade practices jurisdictions were included as part of the “NSW” statistics.
312

 But the 

overlapping jurisdiction of the Federal Magistrates Court in bankruptcy, trade 

practices and intellectual property matters was omitted from the NSW figures. 

Further, since the NSW Local Court‟s Annual Reviews do not specify figures for 

cases filed and resolved in its General Division, an adjustment to the NSW figures 

with regard to the differences in monetary jurisdiction could not be made. Therefore, 

in terms of the comparison with Germany the total figures for the “NSW” statistics in 

tables E.I.1 and E.I.3 are effectively considerably higher than the tables indicate.   

 

On the other hand, the figures for the Regional Court Stuttgart and all Regional Courts 

in Germany are only the data on so-called ordinary civil disputes, thus excluding 

commercial cases handled by the commercial divisions of Regional Courts and those 

subject to the exclusive jurisdiction of the German Local Courts.  

 

For cases filed, an adjustment to the figures of the NSW Supreme Court was made in 

Appendix E, table E.I.2 to exclude cases falling outside such ordinary civil disputes, 

to which the German statistics refer. This meant deducting cases in the 

Administrative Law List from the Common Law Division and for the Equity Division 

incorporating only figures from the Construction & Technology and the General 

Lists. This adjustment reduces the number of cases filed at the NSW Supreme Court 

considerably from those given in table E.I.1. A similar adjustment should be made to 

the figures of the NSW District Court as given in table E.I.1, but on the publicly 
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available statistics of the court that was not possible. But the adjustment suggests that 

while in terms of the comparison with Germany the total figures for the “NSW” 

statistics in tables E.I.1 and E.I.3 are effectively considerably higher than the tables 

indicate, if the adjustment to the figures of the NSW Supreme Court made in 

Appendix E, table E.I.2 could be done for the NSW District Court as well, the total 

figures for the “NSW” statistics might no longer be artificially high. 

 

For New South Wales alone, Appendix E, table E.I.1 on civil case filings shows that 

contrary to popular belief the litigation rate has not been rising at the NSW District 

and Supreme Courts.
313

 Except for 2001, just before the Civil Liability Act 2002 

(NSW) was enacted, litigation rates have actually declined every year between 2000 

and 2003, except for the Supreme Court‟s Equity Division. NSW Local Court statistics 

also show no rise in the litigation rate during this period.
314

 

 

What matters more than the number of cases filed and resolved in terms of 

comparative delay as well as court and judicial resources is the number of cases 

resolved by final judgment.
315

 Methods of dispute resolution are considered next. 

 

Methods of civil dispute resolution 

Appendix E, Table E.I.4 considers the methods of civil dispute resolution at the NSW 

Supreme and District Courts and the Regional Court Stuttgart by setting the number of 

civil proceedings resolved in context with the number and percentage of proceedings 

resolved by judgment. It is important to note that the NSW courts‟ figures for cases 

resolved by final judgment include cases resolved by summary and default judgments, 

while the Regional Court measures cases resolved by such judgments separately.  
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Appendix E, Table E.I.4 shows that including cases resolved by summary and default 

judgments, the NSW Supreme and District Courts resolved approximately five to 13 

per cent of civil cases by judgment, compared with about 35 to 37 per cent of cases for 

the Regional Court Stuttgart, in the period from 2000 to 2003. Disregarding cases 

resolved by summary and default judgments, the percentages for cases resolved by 

final judgment were between 16 and 18 per cent at the German court.  

 

Logically, cases resolved by final judgment will require more court resources and take 

longer than cases resolved by settlement, acknowledgement, withdrawal, or summary 

or default judgment. Indeed, the NSW District Court‟s Annual Review 2004 states: 

“Settlements consume minimal court time. It is judgments that place the demand on 

court time.”
316

 The number and percentage of cases resolved by final judgment should 

thus also be of significance with regard to delay. 

 

The available data on the NSW Supreme and District Courts measure delay for all 

cases resolved, but do not include separate delay data on cases resolved by final 

judgment. The German Regional Courts do provide these data separately. Appendix E, 

table E.I.5 gives statistics for the Regional Court Stuttgart on the duration of 

proceedings resolved by final judgment for the year 2002, specifically for those 15 

chambers of the court which exclusively handle civil cases at first instance. The table 

indicates that in 2002 the average duration of proceedings resolved by final judgment 

at the Regional Court Stuttgart was almost twice as long as that of all cases resolved. 

According to Ann Eyland, unpublished data collected by the Law and Justice 

Foundation for the case management study
317

 showed a similar pattern for New South 

Wales. Considering the lower percentage of cases resolved by final judgment at the 

NSW District and Supreme Courts than at the Regional Court Stuttgart as shown in 

table E.I.4, the differences in comparative delay at the NSW courts and the Regional 

Court Stuttgart shown in tables 4.1 and 4.2 in the first part of this chapter are thus 

likely to be more pronounced than the tables suggest. 
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The comparative number of judges available to handle the civil case load logically also 

affects any assessment of comparative delay. This issue is considered next. 

 

The number of judges and its impact on the cost of judicial 

administration 

As later chapters show, German judges perform functions that in New South Wales are 

performed not only by judges, but also by Supreme Court Associate Judges (formerly 

Masters) and Registrars at both courts. Hence, as Markesinis has argued in his 

comparison of civil litigation in England, the United States and Germany, a valid 

comparison of the number of judges in each of the two systems examined in this study 

requires the inclusion of Associate Judges and Registrars in the NSW figures.
318

 The 

obvious objection to this is that Registrars do not conduct trials. On the other hand, 

however, as seen above, the percentage of cases resolved by final judgment, that is, 

after trial, is quite low at both NSW courts. 

 

Appendix E, table E.I.6 attempts a comparison of the number of judges at the Regional 

Court Stuttgart and the NSW courts. Adjusted as much as possible for comparable 

jurisdiction through the inclusion of Federal Court judges at the NSW registry, the 

table suggests that the Regional Court Stuttgart may have more judges available 

relative to its population than the NSW courts do. This suggestion is strengthened by 

the fact that as explained in Appendix E, the German Regional Court figures are likely 

to be an underestimate and the NSW ones likely an overestimate. Nevertheless, 

because a complete adjustment for jurisdictional differences between the courts is not 

possible, the figures must be treated with caution and are tentative only. Note that 

table 4.3 later in this chapter, which offers summary statistics for the year 2003, also 

looks at the number of civil claims per judge, and suggests that the number of civil 

claims filed per judge is higher in the NSW Supreme and District Courts than in the 

Regional Court Stuttgart. 

 

Even though the figures in Appendix E, table E.I.6 are only tentative, it appears that 

claims in the international literature that the number of judges is between five to ten 

                                                 
318
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times higher in Germany than in „common law‟ countries including Australia and 

England
319

 are highly exaggerated.  

 

Lord Browne-Wilkinson has used these claims to argue that the high number of judges 

in Germany results in a very costly system of judicial administration.
320

 As Cannon 

has pointed out,
321

 that is not necessarily true, however. The cost of judicial 

administration depends not only on the number of judges, but also on the salaries they 

are paid, their leave entitlements, the number of support staff provided to them as well 

as the number of other court staff, and the library facilities provided to them. These 

aspects are discussed next. 

 

Judicial salaries and leave entitlements 

Appendix E explains the basis for judicial salaries and leave entitlements in New 

South Wales and Germany. Appendix E, tables E.I.7 and E.I.7A suggest that the 

annual salaries of NSW judges are between two and three times the maximum annual 

salaries of German Regional Court judges. Cost of living indices suggest that there are 

no major differences in cost of living in the two systems that could account for this 

considerable disparity.
322

 The income tax on the judicial salaries given in table E.I.7 

for NSW judges was 47% in 2003 and 2005. In Germany the total tax on judicial 

salaries is composed of several components in addition to income tax, but income tax 

alone was about 30% at the relevant times so that differing tax levels are also unlikely 

to explain the large discrepancy in judicial salaries. Tables E.I.7 and E.I.7A suggest 

                                                 
319
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that German Regional Court judges‟ annual salaries when compared to those for NSW 

judges may allow the employment of almost three times as many judges in Germany 

than in New South Wales for the same cost.  

 

Similarly, the comparison of judicial leave entitlements undertaken in Appendix E 

suggests that judicial officers in New South Wales enjoy about one and a half times 

more annual leave time than German judges. 

 

Judicial support and other court staff 

The judges of the NSW Supreme Court each have two personal support staff, one for 

secretarial and administrative work and one for legal research. At the NSW District 

Court, the judges have one personal support staff each for secretarial and 

administrative work and no assistant for legal research. At the Regional Court 

Stuttgart in contrast, the 24 civil chambers with three to four judges each share 19 

administrative and secretarial support staff; the 12 commercial chambers (with one 

judge each) share three such staff; and the 31 criminal chambers share 24 such staff. 

No Regional Court judge has a legal research assistant and although some judges in 

charge of supervising legal trainees during their practical legal training ask them to 

fulfil such duties, legal trainees generally attend court on only one to two days a week. 

In the literature, Cannon also points to the comparatively low numbers of judicial 

support staff at German Regional Courts.
323

 

 

In addition to the judge and his or her personal support staff, one court usher and one 

person transcribing the proceedings are present daily at each civil trial conducted in 

the NSW courts. In contrast at German Regional Court hearings in civil matters the 

only court personnel present is the single judge or three judges of a chamber. The 

judges themselves call up the case and the witnesses, and, as discussed in chapter 9 in 

context with the quick availability of transcripts, the presiding judge dictates the 

transcript into a Dictaphone. Judicial support staff later type up the transcript and the 

costs are absorbed in the court fees. In contrast in New South Wales the transcription 

service is outsourced and transcripts are available at a charge per page.  

 

                                                 
323

 A Cannon, “Comparisons of Judicial and Lawyer Resources to Resolve Civil Disputes in the Civil 

Code and Common Law Methods” (2001) 10 JJA 245 at 249.  



 

108 

 

Other than the staff already mentioned, from six months observation at the Regional 

Court Stuttgart very few other staff were employed at the court; for instance, there 

were only four staff on the court staff list for mail and registry services. In contrast, 

observation at the NSW Supreme and District Courts indicated that far higher staff 

numbers are involved with registry and court administration services at each court. 

Judicial support and other court staff thus appear to result in a considerably more 

costly system of judicial administration in New South Wales.  

 

Judicial library facilities 

Judicial officers in New South Wales have extensive private libraries in bookcases 

lining the walls of their chambers – as a result of the large number of case reports – 

while German judges only have one bookcase in their chambers with a small number 

of compilations of legislation and commentaries on the most central legislation, which 

are updated annually and include brief annotations of all the relevant case law.
324

 The 

NSW Supreme Court also has an additional library on each floor of judges‟ chambers 

and a library for the building as a whole. In contrast, there is only one library in the 

building of the Regional Court Stuttgart for the use of judges and legal trainees – 

staffed with only one librarian. In the literature, Murray and Stürner state that in 

Germany most courts do not have a library and that judges generally only have a small 

number of essential books in their offices.
325

  

 

The then Chief Justice of Australia Gleeson argued:  

 

Judges are expensive; not because they are highly paid . . . but because of 

the support staff and facilities they require [emphasis added].
326

 

 

In light of the above comparison with Germany in terms of judicial salaries, support 

staff and library facilities, one could argue that Australian judges are expensive 

                                                 
324

 This report frequently makes reference to Zöller, Zivilprozessordnung: Kommentar [Code of Civil 

Procedure: Commentary] (Verlag Dr Otto Schmidt, 23rd ed, 2002), which is the leading such 

commentary on the Code of Civil Procedure and lies on every judicial court bench according to the 

primary author‟s observations. It is effectively a primary source of law. Unfortunately the author could 

not afford to buy a new updated edition every year and have it shipped to Australia. 
325

 PL Murray and R Stürner, German Civil Justice (Carolina Academic Press, 2004) p 82. 
326

 Chief Justice M Gleeson, “The State of the Judicature”, Speech delivered 14 October 2001, p 6, 

www.hcourt.gov.au, accessed 16/3/2004.  

http://www.hcourt.gov.au/


 

109 

 

because they are highly paid and because they are provided with a level of support 

staff and facilities not necessarily required.  

 

The comparison with Germany suggests that factors such as judicial salaries, judicial 

leave entitlements, and the number of judicial support staff and library facilities 

provided can make judicial administration relatively cheap or relatively expensive. 

While further research would be required to obtain precise figures on these and other 

aspects of the cost of judicial administration, the comparison with Germany 

nevertheless calls to mind repeated statements made by senior commentators in 

Australia to the effect, as the Chief Justice of NSW Spigelman put it:  

  

There is a public interest in ensuring that the limited resources available to 

every sphere of government are spent effectively and efficiently. That 

includes expenditure on the administration of justice.
327

 

 

Zuckerman has defined effectiveness and efficiency as follows: 

 

Court adjudication is effective if it determines claims with reasonable 

accuracy, within a reasonable time and with proportionate investment of 

litigant and public resources. Court adjudication is efficient if public and 

litigant resources are employed to maximise effectiveness and are not 

wasted unnecessarily.
328

  

 

From a comparative perspective, Lord Browne-Wilkinson‟s implication that a high 

number of judges necessarily results in a costly system of judicial administration
329

 

certainly appears to be mistaken.  

 

Summary comparative civil litigation statistics for 2003 
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Table 4.3 below sets all comparative civil litigation statistics collected for the year 

2003 in context. The figures on lawyers are drawn from Appendix E, table E.I.8. For 

cases filed at the NSW Supreme Court, table 4.3 uses the figures in Appendix E, table 

E.I.2, which in terms of jurisdiction are more functionally comparable to the German 

figures. Nevertheless, the comparisons remain tentative on account of the 

jurisdictional differences explained above between the NSW courts and the German 

Regional Courts.  

 

Table 4.3: Summary civil litigation statistics for 2003 

 

 NSW 
SC 

NSW DC CTTT  
HBD

1
 

FC
2
 Total  

NSW
3
 

RC Stuttgart 

Cases filed 6102
4
 7912

5
 5685 310 20,009 10,653 

Cases filed  
per „000 population 

    2.99 5.07 

FTE judges 32 29.9 N/A 19 80.9 44.4 

FTE judges  
per „000 population  

.005 .004 N/A .003 .012 0.02 

Civil claims per judge 190.7 264.6 N/A 16.3 177.1 183 (2002) 

Average duration per civil  
claim resolved (in 
months) 

N/A 14.4 N/A N/A 14.4  
DC 

4.3 

Hearing days per judge  
(FTE) 

N/A 150.09 N/A N/A 150.09  
DC 

43.24 

Civil claims resolved by 
judgment (percentage) 

641  
(8.91%) 

1021 
(13.09%) 

N/A N/A 1662  
SC+DC 
(9.28%)

6
 

1729 
(16.28%)

7
 

Lawyers     17,874 5358 

Lawyers  
per „000 population 

    2.67 2.55 

Lawyers per judge     221 121 

Civil claims filed  
per lawyer 

    0.78
8
 1.99 

1
 CTTT Home Building Division. 

2 
Federal Court, bankruptcy and trade practices matters only. 

3
 Missing data means that „total‟ for NSW is a misnomer. 

4
 Common Law and Equity Divisions, adjusted for jurisdictional comparability to Regional Court 

Stuttgart; see Appendix E, table E.I.2. 
5
 Not possible to adjust for jurisdictional comparability to Regional Court Stuttgart.  

6
 Including cases resolved by default judgment, judgment by acknowledgement, judgment by 

renunciation. 
7
 Not including cases resolved by default judgment, judgment by acknowledgement, judgment by 

renunciation. 
8
 This does not take into account that in New South Wales some litigants are not legally represented so 

that the real figure is lower. 

 

 

The discussion of the figures in table 4.3 below focuses on comparative litigation 

rates, judicial workloads and the ratio of lawyers to judges and cases filed. 
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Litigation rates 

In the comparative literature it is argued that Germany has a higher litigation rate than 

many other countries and that this can be explained by those features of the German 

system that facilitate easy and equal access to justice in Germany, as shown 

throughout this report and especially in chapter 3, and by the efficiency of the German 

civil litigation system, seen throughout this report and earlier in this chapter in tables 

4.1 and 4.2.
330

  

 

With a partial adjustment for jurisdictional comparability, table 4.3 suggests that 

regarding ordinary civil disputes the litigation rate in New South Wales may be only 

59 per cent of that at the Regional Court Stuttgart. This study cannot finally assess the 

comparative litigation rates in New South Wales and the Regional Court Stuttgart, 

however, because of the different monetary jurisdictions in the two systems‟ Local 

Courts and the functionally equivalent jurisdiction of the Australian Federal 

Magistrates Court in bankruptcy, trade practices and intellectual property matters 

which have been omitted from the figures reported in table 4.3. 

 

Judicial workloads 

Table 4.3 tentatively suggests that NSW judicial officers may handle and resolve more 

civil cases than judges at the Regional Court Stuttgart do. But as seen in Appendix E, 

table E.I.4 and in table 4.3 above, judges at the Regional Court Stuttgart appear to 

resolve a considerably higher percentage of cases by final judgment than NSW judges 

do, and it is these that require court and judicial resources the most.  

 

What appears to take considerably more court and judicial resources in New South 

Wales than at the Regional Court Stuttgart, however, is trials. Table 4.3 shows that 

trials are significantly shorter at the Regional Court Stuttgart with less than one third 

the number of hearing days per judge than at the NSW District Court. For the NSW 

Supreme Court these data are not available, but the court file analysis data on delay 

                                                 
330
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reported in the next part of this chapter suggest that trials are longer at the NSW 

Supreme Court than at the NSW District Court. 

 

The reduced trial time at the Regional Court Stuttgart is likely to in part account for 

the finding that judges of the Regional Court Stuttgart appear to resolve a considerably 

higher percentage of cases by final judgment - and are able to do so in only about one 

third the average civil case processing time than judges of the NSW District Court - 

and as the court file analysis data reported in the next part of this chapter suggest, 

these times are longer at the NSW Supreme Court than at the NSW District Court. 

 

Ways to reduce civil case processing times in New South Wales are explored in the 

chapters following this one; ways to reduce trial time specifically are examined in 

chapter 9. 

 

Lawyers 

Galanter has claimed that the ratio of lawyers to judges is three to one in Germany, 

compared with 44 to one in Australia, and argued that learning from Germany in civil 

litigation is therefore impossible.
331

 Cannon has argued that Galanter‟s claim is 

wrong.
332

 At least on the tentative figures set out in table 4.3 for New South Wales and 

the Regional Court Stuttgart and as far as first instance civil litigation is concerned, 

Galanter‟s claim indeed appears to be fundamentally misconceived. Table 4.3 suggests 

not even twice as many lawyers per judge in New South Wales as in the jurisdiction of 

the Regional Court Stuttgart.  

 

Table 4.3 further suggests that about two and a half times more civil claims were filed 

per lawyer in the jurisdiction of the Regional Court Stuttgart than in New South 

Wales. These figures are also tentative, but would be logically consistent with some of 

the features of the German system discussed in chapter 3: the principle of compulsory 

legal representation and that normally only one lawyer rather than several works on 

any one civil claim, which evens the figures out somewhat.  

                                                 
331
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A final reminder that the courts studied are not completely equivalent in jurisdiction. 

This means that all the data presented above and in Appendix E.I must be interpreted 

cautiously. 

 

The next part of this chapter examines the data obtained through the court file analysis, 

first briefly with respect to delay; secondly, with respect to the comparability of the 

cases analysed, and thirdly, to identify the stages of the proceedings that produce the 

most delay from filing to disposition by judgment. 

 

Court file analysis data 

Delay data  

Quantitative data obtained from the court file analysis carried out for this study refer 

only to cases resolved by final judgment in the three case categories chosen: 

medical/dental negligence, liability of public authorities and building disputes. The 

German files analysed were decided by final judgment in 2001; the NSW cases in the 

period 2000 to 2003.  

 

These court file analysis data show significantly less delay at the Regional Court 

Stuttgart than at the NSW courts during that period and suggest that the duration of 

proceedings resolved by final judgment in New South Wales may be significantly 

higher than the data for all cases resolved in tables 4.1 and 4.2 in the first part of this 

chapter suggest. Appendix E, table E.II.3 shows that the median case processing time 

from case initiation to final judgment in the cases analysed was 7.68 months at the 

Regional Court Stuttgart compared with almost two years (23.44 months) at the NSW 

District Court and almost three years (35.12 months) at the NSW Supreme Court. The 

median duration was longest in medical negligence and public authority cases before 

the NSW Supreme Court. 

 

These data in combination with those in tables 4.1 and 4.2 raise the question whether 

the cessation of criticisms about delays in the Australian civil litigation system is 

justified with respect to New South Wales, especially as far as cases going to final 
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judgment at the NSW Supreme Court are concerned, when compared with case 

processing times at the Regional Court Stuttgart, at least for the period 2000 to 2003.  

 

Per case category the comparative median case processing time then was: 

 In public authority cases less than six months at the Regional Court Stuttgart 

compared with almost two years at the District Court and almost five years at 

the Supreme Court.  

 In medical negligence cases approximately two years and two months at the 

Regional Court compared with two years and eight and a half months at the 

District Court and almost four years at the Supreme Court.  

 In building disputes less than six months at the Regional Court Stuttgart 

compared with more than two and a half years at the District Court and almost 

two years at the Supreme Court.  

 

Figure 4.1 illustrates the extent of the differences. 

 

Figure 4.1: Median time from filing of statement of claim to judgment at the 

Regional Court Stuttgart and the NSW Supreme and District Courts 
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The reason for the difference in delay between the Regional Court Stuttgart and the 

NSW courts being smallest in medical negligence cases can be attributed to two 

factors: first, of the German cases analysed, those in this category had a far higher 

percentage of expert involvement than those in the other two case categories (see 

Appendix K, table K2), and as seen below, most lawyers interviewed in Baden-

Württemberg perceived expert involvement as the primary factor contributing to the 

duration of proceedings. Expert evidence is the subject of chapter 10.  

 

Secondly, of the German cases analysed, medical negligence cases had the longest 

extensions of the time limits in which to submit pleadings, as a percentage of case 

processing time granted by the courts at the request of the litigants (Appendix G, table 

G.2). Time limits for pleadings are discussed in chapter 6.  

 

Comparability of cases analysed 

The NSW cases analysed were decided in the period from 2000 to 2003. During that 

time, the NSW Local Court had jurisdiction for cases with a monetary value up to 

$40,000. For several reasons it was not possible to select cases for the court file 

analysis on the basis of their monetary value, nor would it have been appropriate to do 

so.  

 

First, Appendix D, table D.8 shows that in New South Wales all medical negligence 

cases and 90 per cent of public authority cases involved a personal injury claim. In 

New South Wales, in practice, such claims are ambit claims: almost every personal 

injury case file analysed at the NSW District Court involved a claim for an amount of 

$750,000, the court‟s jurisdictional limit. Cases could thus not be selected on the basis 

of the monetary value claimed in the statement of claim. Selecting court files on the 

basis of the monetary compensation awarded would have excluded all cases where the 

plaintiff lost. As Appendix D, table D.8 shows, that would have excluded 40.5 per cent 

of public authority cases and 60 per cent of medical negligence cases in New South 

Wales. Their exclusion would have made it next to impossible to find sufficient cases 

for analysis, considering the difficulty that as explained in chapter 2 already existed of 

finding enough cases that were decided in the relevant time period.  
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Secondly, Appendix D, table D.9 shows that maximum compensation awards were 

significantly lower at the Regional Court Stuttgart than in New South Wales. There are 

several reasons for this:  

1. The lower percentage of personal injury cases amongst the German cases 

shown in Appendix D, table D.8 provides less spread compared to the NSW 

cases.  

2. There was a considerable incidence of claims for declaratory relief rather than 

immediate compensation in the German personal injury cases,
333

 especially 

regarding injuries sustained at birth, which are the cases that in New South 

Wales gave rise to the highest damages awards, and there were no such claims 

for declaratory relief in the NSW sample of cases analysed.  

3. Greater delays in the case processing times for NSW cases analysed increased 

interest on past economic losses, thus contributing to higher damages awards.  

4. The German cases analysed were all decided in 2001, while many of the 

Australian cases analysed were decided in later years.
334

 Losses increase with 

inflation. 

5. A larger number of the NSW personal injuries cases were appealed and the 

damages award was often substantially reduced or the result in favour of the 

plaintiff overturned by the appeal court.  

 

Thirdly, monetary values in dispute are generally likely to be lower in Germany than 

in New South Wales for the following reasons: 

1. As seen in chapter 3, values of claim in dispute are set at a level facilitating 

access to justice by German law, including: 

o Federal Constitutional Court case law demanding that the courts must not 

set the value of the claim in dispute so high that access to justice is 

unreasonably impeded for those seeking recourse to the courts
335

  

o German law capping values in dispute at a maximum level
336

  

                                                 
333
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o German law prescribing the rule that costs follow the plaintiff‟s demand.
337

  

2. The German lawyer‟s role as an organ of the administration of justice coupled 

with a legal emphasis on independence from clients, compared to the more 

commercial focus of Australian solicitors, as discussed in chapter 3. 

3. The German case compilations for non-material harm suffered as a result of 

personal injury, which provide guidance for specific cases to be decided,
338

 as 

discussed in chapter 3, may reduce compensation awards in personal injury 

claims, while in Australia the High Court decision in Planet Fisheries Pty Ltd v 

La Rosa
339

 has inhibited the development of a scale of damages awards for 

non-pecuniary harm. 

4. The German social welfare system provides for some compensation in relation 

to which the plaintiff is then considered not to have suffered those losses,
340

 

while in Australia similar social welfare payments are included in the 

compensation award and must then be paid back by the plaintiff.  

 

For the above reasons, the non-exclusion of cases for analysis at the Regional Court 

Stuttgart involving a monetary value below $40,000 and thus falling within the 

jurisdiction of the NSW Local Court at the time, does not mean that the court file 

analysis delay data lack comparability and thus validity. It seems appropriate to make 

complexity of case the threshold for comparability instead. This is considered next. 

 

The interview and court file analysis data obtained on the issue of complexity are 

reported in detail in Appendix D, but summarised here. First to the responses of 

interview participants to the question which factors contribute complexity to a civil 

case.  

                                                                                                                                            
336
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Interviewees in New South Wales and Baden-Württemberg had substantially similar 

perceptions on what factors enhance complexity. Importantly, none of them mentioned 

the monetary value at stake as a source of complexity, which also suggests that a lack 

of comparability in monetary values does not lead to a lack of comparability in the 

cases analysed. Instead, interview participants in both systems largely perceived 

complexity of fact, primarily due to conflicting witness or expert evidence, as the 

greatest source of complexity. 

  

The court file analysis data in Appendix I on witness evidence and in Appendix K on 

expert evidence are relevant on the issue of whether the cases analysed in both systems 

are comparable in terms of complexity of fact. As set out in more detail in Appendix 

D, these data show that conflicting lay witness evidence was slightly more frequent in 

the NSW cases analysed than in the German ones and that conflicting expert evidence 

was common in the NSW cases, while it was relatively rare in the German cases 

analysed. While this appears to suggest that the NSW cases analysed were more 

complex than the German ones, chapters 8, 9 and 10 show that these differences are a 

reflection of differences in legal regulation rather than inherent in the civil cases 

themselves.
341

 In other words, legal regulation itself can increase complexity and thus 

account for the differences in delay shown by the court file analysis data. 

 

The following chapters show that regulation and practice of civil litigation in New 

South Wales generally tend to enhance complexity and delay, as well as litigation 

costs, when compared with Germany. The close analysis of the German system in 

these chapters also suggests what factors are conducive to reducing delay and 

litigation costs, leading to potential recommendations for reform in New South Wales.  

 

One of the primary purposes of the court file analysis was to identify those stages of 

proceedings, from filing to disposition by judgment, which show the greatest disparity 

between the NSW and the Stuttgart cases in terms of duration, in other words, to 

                                                 
341

 The primary reason for these differences is that in New South Wales the parties have greater party 

autonomy over which and how much evidence they present in court. In Germany the focus is on court-

appointed experts, while in New South Wales it is on party-appointed experts. 
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identify which stages produce the greatest delay. These findings and related interview 

data on perceptions of what factors produce the greatest delay are reported next. 

 

Identification of stages and factors producing greatest delay  

Court file analysis data 

Appendix E, Part II includes summary statistics obtained from the court files analysed 

from the NSW courts and the Regional Court Stuttgart on the duration of the following 

stages of proceedings:  

 from initiation to engagement (filing grounds of defence), 

 from initiation to first oral pre-trial conference, 

 from first oral pre-trial conference to judgment, 

 from first oral pre-trial conference to judgment, 

 from end of trial to judgment, and 

 from commencement of trial to end of trial. 

 

Appendix E, table E.II.2 shows that the time from initiation to engagement in the three 

case categories was about three months shorter in median time at the Regional Court 

than at the NSW District and Supreme Courts. In public authority and building cases 

that delay was significantly shorter. In medical negligence cases, the delay was 

significantly greater at the NSW Supreme Court than at the other two courts. The 

difference between the Regional Court of Stuttgart and the NSW District Court was 

not significantly different. The likely reasons for the smaller difference between the 

Regional Court and the NSW courts in medical negligence cases were given above: 

expert evidence and extensions of time granted by the court. Reasons for the 

difference in the time from initiation to engagement between the two systems are 

explored in chapter 6. 

 

Figure 4.2 below illustrates the differences in time from initiation to engagement. 
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Figure 4.2: Median time from filing of statement of claim to filing of grounds of 

defence at the Regional Court Stuttgart and the NSW Supreme and District 

Courts 
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Appendix E, table E.II.4 shows that the time from initiation to the first pre-trial 

conference differed between dispute types and between courts. In cases involving the 

liability of public authorities, the duration for this stage was shortest at the Regional 

Court Stuttgart and longest at the NSW District Court. However, the only significant 

disparity in this case category was between the Regional Court Stuttgart and the NSW 

District Court. In medical negligence cases, the differences were not statistically 

significant. In building disputes, NSW District Court cases took significantly more 

time than did cases at the other two courts. Causes of delay at the NSW courts at this 

stage of the proceedings are discussed in chapters 5 and 8. 

 

The graph below illustrates the differences in time from initiation to first pre-trial 

conference. 
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Figure 4.3: Median time from filing of statement of claim to first pre-trial 

conference at the Regional Court Stuttgart and the NSW Supreme and District 

Courts 
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Appendix E, table E.II.5 shows the time from first pre-trial conference to judgment. 

This period had a median delay of about four months at the Regional Court as 

compared to almost one and a half years at the District Court and about two years and 

four months at the Supreme Court. The median delay for this period was longest in 

medical negligence and public authority cases at the NSW Supreme Court. Figure 4.4 

below illustrates the extent of the differences. 
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Figure 4.4: Median time from first pre-trial conference to judgment at the 

Regional Court Stuttgart and the NSW Supreme and District Courts 
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When Appendix E, table E.II.5 is considered in context with the other tables in 

Appendix E.II, this time period from first pre-trial conference to judgment was the 

greatest cause of delay in New South Wales when compared with the Regional Court 

Stuttgart for the cases analysed in this study. It encompasses the pre-trial case 

management period, the trial, and the time from the end of the trial to judgment 

delivery.  

 

The time from the first pre-trial conference to the beginning of the trial could not be 

directly measured in comparative terms, because, as explained in later chapters, it is 

very difficult, if not impossible, to distinguish between pre-trial conference and trial in 

Germany. When table E.II.5 is considered in context with the time from the end of the 

trial to judgment (table E.II.6) and the time from the commencement of the trial to the 

end of the trial (table E.II.7), however, the implication is clearly that it is primarily the 

pre-trial case management period from first pre-trial conference to the beginning of the 

trial that is responsible for the significantly greater delay in New South Wales than at 
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the Regional Court Stuttgart as far as the analysed medical negligence, public 

authority, and building cases are concerned.  

 

The period from the end of the trial to judgment (table E.II.6) was longer at the NSW 

courts than at the Regional Court Stuttgart in each of the three case categories, but the 

differences are not significant, as figure 4.5 below illustrates.  

 

Figure 4.5: Median time from the end of the trial to judgment at the Regional 

Court Stuttgart and the NSW Supreme and District Courts 
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Appendix E, table E.II.7 on the length of the trial shows a considerable difference 

between the NSW courts and the Regional Court Stuttgart. Figure 4.6 below illustrates 

the extent of the differences. It shows the percentage of cases in which the number of 

hearing days was one or two. At the Regional Court Stuttgart, more than 80 per cent of 

cases had only one or two hearing days.  At the NSW courts, no more than 60 per cent 

of cases had only one or two hearing days.  The percentage was much lower for 

medical negligence cases at both NSW courts as well as for public authority and 

building cases at the Supreme Court. 
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Figure 4.6: Percentage of cases with a trial length of more than two days at the 

Regional Court Stuttgart and the NSW Supreme and District Courts 
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The differences shown in Appendix E, table E.II.7 and illustrated in figure 4.6 do not 

have a major impact, however, with respect to the very significant difference emerging 

from Appendix E, table E.II.5, which shows the time from first pre-trial conference to 

judgment.  

 

In terms of the court file analysis data, the finding that in comparative terms the pre-

trial case management period caused the greatest delay in the NSW cases analysed is 

related to a finding emerging from Appendix G, which deals with the pre-trial case 

management period specifically. Table G.2 shows that the length of the pre-trial case 

management period was significantly related to extensions of time limits in which to 

submit pleadings, file and serve expert reports, etc granted by the courts at the request 

of the litigants. At the Regional Court Stuttgart the median extension granted was 2.16 

per cent of the case processing time compared to 9.34 per cent at the District Court of 

NSW and 15.60 per cent at the Supreme Court of NSW. That median extension had 
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the highest percentage of case processing time in medical negligence and public 

authority cases at the NSW Supreme Court. 

 

Figure 4.7 below illustrates the extent of the differences in percentage of case 

processing time for extensions of time limits granted by the courts at the request of the 

litigants. 

 

Figure 4.7: Extensions of time as a percentage of median case processing time at 

the Regional Court Stuttgart and the NSW Supreme and District Courts 
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A more significant reason for the pre-trial case management period causing the 

greatest delay in the NSW cases, when compared to the cases analysed at the Regional 

Court Stuttgart, is related to the differences in comparative labour intensity of lawyers‟ 

work discussed in chapter 3. The pre-trial period is significantly more labour intensive 

in New South Wales than in Germany, because Australian lawyers prepare witness 

statements and expert evidence and utilise the methods of discovery, interrogatories 

and subpoenas during this stage. These processes are costly and time-consuming. In 

Germany these tasks are generally absent from civil litigation practice, which is likely 

to reduce the case processing time at this stage. For the reasons given in chapter 1, 
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these differences between the systems with regard to the collection of evidence are not 

discussed in this report in any depth, but some discussion is included in chapter 8, and 

with regard to expert evidence in chapter 10, in context with the discussion of party 

autonomy.  

 

The empirical data obtained through interviews with lawyers in both systems are 

informative as to their perceptions of what factors most affect the duration of civil 

proceedings, and conversely, what factors contribute most to effectively conducted 

civil proceedings. Their responses are reported next. 

 

Interview data  

In answer to the question what factors contribute most to the duration of proceedings 

from their initiation to judgment, the solicitors interviewed in New South Wales most 

frequently mentioned the following factors:  

 lack of preparation 

 expert reports 

 the number of witnesses being examined and 

 arguments between the parties about pre-trial steps such as discovery and 

interrogatories. 

 

With the exception of the number of witnesses being examined, these factors relate 

primarily to the pre-trial stage of the proceedings, although lack of preparation can 

also affect other stages of the proceedings. 

 

Plaintiff representatives were particularly concerned about some opponents‟ lack of 

preparation and attitudes: 

 

I think a big problem that all other lawyers have is that they don‟t look at the 

case closely enough to work out precisely what it‟s about. Plaintiff 

representative, NSW 

 

[The duration] depends on the attitude of your opponents. Some defendants who 

are acting for insurance companies have a very old fashioned way of proceeding 

at a snail‟s pace, and you can get bogged down in timetables, such as discovery 
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and arguments about lack of discovery or not enough discovery that can just drag 

on and on and on . . . Plaintiff representative, NSW 

 

There are cases where the defendant deliberately makes the case difficult to run 

for the purpose of building up costs. And that is one of the great tragedies of our 

system. Plaintiff representative, NSW 

 

In Baden-Württemberg only one of the lawyers interviewed mentioned lack of 

preparation and another slowness of the opponent as a factor contributing to delay. 

The great majority perceived saw expert involvement as the main factor contributing 

to the duration of proceedings. Some also mentioned poor judicial case management 

and witness examination.  

 

Complexity of the case as a factor contributing to delay was mentioned only by three 

solicitors interviewed in New South Wales. 

 

When asked conversely about the most important attributes of effectively conducted 

proceedings at the pre-trial stage, the solicitors interviewed in New South Wales most 

frequently mentioned the following factors:  

 proper preparation by lawyers for both parties  

 getting the evidence ready  

 good quality legal representation  

 early identification of the issues  

 adherence to the timetable and  

 co-operation between the legal representatives.  

 

These responses are mostly related to proper preparation. When both questions are 

considered together, lack of proper preparation and lack of co-operation thus emerge 

as central factors contributing to delay in the perceptions of NSW solicitors 

interviewed. 

 

Before turning to specific aspects of civil procedure in the following chapters, the final 

part of this chapter reports the interview data on strengths and weaknesses of the 

respective civil litigation processes and on issues in need of reform as perceived by 
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judges and lawyers interviewed in New South Wales and Baden-Württemberg. From 

these, satisfaction levels with the civil litigation process in New South Wales and 

Baden-Württemberg can be discerned, which enables an assessment of whether there 

is a case for reform of the civil justice system in New South Wales and of whether the 

German system as practised at the Regional Court Stuttgart is possibly a suitable 

model to consider for any such reform in New South Wales. 

 

Satisfaction levels: Interview data 

Perceived strengths 

All judges and lawyers interviewed in New South Wales and Baden-Württemberg 

were asked to nominate strengths and weaknesses of the civil litigation process. The 

top five strengths of the civil litigation system as perceived by judges and solicitors 

interviewed in New South Wales were: 

1. less delay now  

2. pre-trial case management  

3. fairness  

4. parties receive a fair hearing  

5. efficiency of process. 

 

The top five strengths of the civil litigation system as perceived by judges and lawyers 

interviewed in Baden-Württemberg were: 

1. the Code of Civil Procedure is a good/very good/excellent regulatory system  

2. quick/relatively quick resolution of the dispute  

3. flexibility 

4. the principle of party disposition [adversarial system]  

5. the system facilitates settlement. 

 

Even though fairness and a fair hearing are not part of the top five strengths of the civil 

litigation system as perceived by the interviewees in Baden-Württemberg, more 

interview participants in Baden-Württemberg actually mentioned aspects of fairness as 

strengths of the civil litigation system than in New South Wales, especially regarding 

litigant participation, which is discussed in chapter 9: 

 discussion with litigants  



 

129 

 

 interests of litigants are heard and considered/taken seriously  

 litigants are satisfied with the process 

 appropriate balance of positions court – lawyers – litigants 

 equality of arms and of access to justice through legal aid provision.  

 

Perceived weaknesses  

Aside from litigation costs, discussed in see chapter 3, delay and inefficiency were of 

most concern for interviewees in New South Wales. Almost half of the interview 

participants in New South Wales mentioned delay as a weakness compared with about 

one-eighth of interview participants in Baden-Württemberg. In New South Wales 

participants mentioned 

 delay in general 

 delay produced by forensic party tactics and 

 delay produced by lawyers‟ economic interests.   

 

In Baden-Württemberg the following delay aspects were mentioned: 

 delay due to poor funding of courts regarding staff and equipment 

 delay due to expert reports 

 delay produced by forensic party tactics. 

 

Furthermore, interview participants in New South Wales mentioned 40 factors 

associated with inefficiency, while those in Baden-Württemberg mentioned 11. Of 

inefficiencies nominated as a weakness of the civil litigation process in New South 

Wales, the highest number of mentions were related to pre-trial case management, and 

the second highest to trials. More detail on aspects perceived as weaknesses are 

discussed in the chapters following this one. 

 

The comparatively greater degree of concern with delay and inefficiency expressed by 

judges and lawyers interviewed in New South Wales than in Baden-Württemberg can 

be seen as a reflection of the data presented earlier in this chapter which suggest that 

there is less delay at the Regional Courts in Baden-Württemberg and Stuttgart than at 

the NSW courts and of the court file analysis data, which suggest that in the categories 

of case analysed, the trial and especially the pre-trial case management period are the 
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stages producing the greatest delay at the NSW courts when compared with the 

Regional Court Stuttgart. 

 

Issues perceived as in need of reform 

Interviewees were also asked which aspects of the civil litigation process, if any, they 

perceived as being in need of reform. Parallel to the above findings regarding 

perceived weaknesses, the most often mentioned by participants in New South Wales 

were aspects related to pre-trial case management, followed by aspects related to trial. 

Solicitors were particularly concerned about the former, while judges were slightly 

more concerned about the latter. These differences may be a reflection of the fact that 

a number of judges interviewed in New South Wales were not involved in pre-trial 

case management.  

 

These interview data mirror the court file analysis data in identifying pre-trial case 

management as a stage of particular concern in New South Wales and the court data 

identifying trials as being considerably longer in New South Wales than at the 

Regional Court Stuttgart.  

 

Single issues mentioned most frequently in New South Wales as in need of reform 

were litigation costs and expert evidence. In New South Wales one hundred aspects of 

the civil litigation process were mentioned as in need of reform, as opposed to only 16 

aspects in Baden-Württemberg, each of which was mentioned by a single interviewee 

only. More detail about issues perceived as in need of reform are discussed in the 

chapters following this one. 

 

Comparative satisfaction levels  

Respective satisfaction levels with the civil litigation process in New South Wales and 

Baden-Württemberg can be discerned from the interviewees‟ responses reported above 

to the questions about perceived strengths, weaknesses and issues in need of reform. 

Furthermore, in response to the invitation to nominate the strengths of the civil 

litigation system, in New South Wales the comments of one third of solicitors 

interviewed had negative connotations: 

 you get a result 
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 I‟ve never regarded it as having strengths/there are plenty of weaknesses 

 it‟s a disgrace/it‟s in chaos 

 

By comparison only one comment in Baden-Württemberg can be so interpreted:  

 there is no alternative if there is no settlement out of court. 

 

Conversely, in answer to the invitation to nominate weaknesses of the civil litigation 

system, there were clearly more perceived weaknesses in New South Wales than in 

Baden-Württemberg: in New South Wales only one interview participant saw no or no 

serious weaknesses, while in Baden-Württemberg almost half of the interview 

participants saw no weaknesses or stated they could not spontaneously nominate any 

weaknesses.  

 

The picture of higher satisfaction levels in Baden-Württemberg than in New South 

Wales is enhanced when combined with responses to the question what aspects of the 

system, if any, need reform. In New South Wales not a single interviewee answered 

“none”. In Baden-Württemberg in contrast almost three quarters of judges and lawyers 

gave that answer or stated they could not spontaneously think of any aspects in need of 

reform. 

 

The lawyers interviewed in Baden-Württemberg also expressed more satisfaction with 

the quality of the judges and the court system than the solicitors interviewed in New 

South Wales did. More than two-thirds of the German lawyers interviewed 

commented that court system and judges were excellent, very good or good compared 

to only about a quarter of NSW solicitors. Conversely, no German lawyer interviewed 

expressed criticism of the quality of judges, while about a third of NSW solicitors did, 

especially regarding District Court judges.  

 

Even though the number of interviews conducted had to be limited to make the 

research feasible, with the result that the interview responses may be perceived as 

accidental, the interview data reported above suggest that satisfaction levels with the 

civil litigation system, the court system, and the quality of judges may be considerably 

higher in Germany than in New South Wales. The results suggest that the German 
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system as practised at the Regional Court Stuttgart is perceived as functioning well, 

which mirrors Zuckerman‟s report that in Germany as a whole – in contrast to most 

other countries – public satisfaction with, and confidence in, the civil justice system is 

very high.
342

 

 

Because of the central relevance of judicial case management to all subsequent 

chapters, the next chapter gives an introduction to court administration in the two 

systems, including judicial education and selection, case allocation, case management 

principles, judicial impartiality, judicial specialisation as well as administration and 

management of court files. 
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 AAS Zuckerman, “Justice in Crisis: Comparative Dimensions of Civil Procedure” in AAS 

Zuckerman (ed), Civil Justice in Crisis: Comparative Perspectives of Civil Procedure (Oxford 

University Press, 1999) 3 at 31. 
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5. Court administration  
___________________________________________________________ 

 

As a necessary introduction to all subsequent chapters, this chapter examines court 

administration in Germany and New South Wales. It considers judicial education and 

selection, case allocation, case management principles, judicial specialisation, judicial 

impartiality and administration and management of court files. 

 

Judicial education and selection 

In both Australia and Germany legal education and judicial selection are intrinsically 

linked.  

 

In Australia legal education focuses not on training for judicial office, but on training 

for legal practice and other positions requiring legal skills. With the exception of 

judicial reasoning, no aspect of legal education encompasses training for judicial 

skills. Judicial selection is mostly made from senior members of the Bar and formally 

based on merit.
343

  

 

Judicial appointment from the senior Bar arguably enhances the quality of justice since 

judicial appointees are likely to have a good understanding of procedural law and have 

substantial experience of court room practice, including observation of judicial 

approaches to trial management and adjudication.
344

 But before their appointment as 

judges, they have received neither specific judicial skills training, nor case 

management training. As a result of the legal education system explained in more 

detail in chapter 3, their knowledge of substantive law may also be narrowly confined 

to areas they have specialised in as barristers. 

 

The Attorney-General‟s Department‟s Access to Justice Taskforce has recently 

recommended that 
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 T Sourdin and T Davies, “Educating Judges about ADR” (1997) 7 JJA 22 at 28; see also G 

Winterton, “Appointment of Federal Judges in Australia” (1987) 16 MULR 185. 
344

 T Sourdin and T Davies, “Educating Judges about ADR” (1997) 7 JJA 22 at 28-9. 
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[th]e Attorney-General should work with the courts and the National 

Judicial College of Australia to ensure that judicial education includes 

measures aimed at enhancing the understanding and use of ADR, dispute 

resolution and case management techniques [and] [i]n considering possible 

candidates for judicial appointments, the Attorney-General should have 

regard to the importance of case management and the use of ADR in 

achieving just, fair and equitable outcomes (recommendations 8.5 and 

8.6).
345

 

 

In Germany legal education focuses on training for judicial office.
346

 The focus on 

training for judicial office is especially apparent during the practical legal training 

period which follows the first state examination in law, as discussed in chapter 3. At 

least ten months of the two-year practical legal training period are spent observing and 

gaining practical experience in judicial work, six of these in civil courts.
347

  

 

As in Australia, judicial selection is formally based on merit. Every German citizen 

who has completed a law degree at university and thereafter the practical second part 

of legal training is eligible to be appointed to the judiciary,
348

 if their examination 

marks from both state examinations in law are good enough.
349

 The majority of judges 

begin their judicial career immediately after finalising their legal training. As a 

consequence many judges are relatively young.
350

 Lateral entry into the judiciary from 

another type of legal career is possible but rare. 

 

                                                 
345

 Attorney-General‟s Department, A Strategic Framework for Access to Justice in the Federal Civil 

Justice System, Report by the Access to Justice Taskforce, September 2009, p 109. 
346

 For more detail on legal education in Germany see NG Foster and S Sule, German Legal System & 

Laws (Oxford University Press, 3
rd

 ed, 2002) pp 83-8. 
347

 § 5b Act on the German Judiciary (Fed); for Baden-Württemberg see § 30 Legal Education and 

Examination Regulation (BW). 
348

 §§ 5, 9 Act on the German Judiciary (Fed). 
349

 Some German states also use judicial committees and personal evaluation interviews: see A 

Marfording, “The Need for a Balanced Judiciary: The German Approach” (1997) 7 JJA 33; A 

Freckmann and T Wegerich, The German Legal System (Sweet & Maxwell, 1999) pp 111-3. 
350

 In 1979 almost one quarter (23 per cent) of German judges were aged 35 or less and only 24 per cent 

were older than 50: H Kötz, “The Role and Functions of the Legal Professions in the Federal Republic 

of Germany”, in U Drobnig and HJ Puttfarken (eds), XI. Internationaler Kongress für 

Rechtsvergleichung – Caracas 1982: Deutsche Landesreferate zum Privatrecht und Handelsrecht [XI. 

International Congress for Comparative Law: Caracas 1982: German National Reports on Private and 

Commercial Law] (CF Müller Juristischer Verlag, 1982) 69 at 71. Even though these data are old, they 

coincide with observations the primary author made at the Regional Court Stuttgart in 2001. 
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The State Ministries of Justice appoint the judges of the state courts. Their 

administration of both state examinations in law and the resulting standardisation of 

examination requirements and assessment criteria as described in chapter 3 enhance an 

objective assessment of merit for applicants to judicial office.
351

  

 

The scant life and practical legal experience of most German judges when first 

appointed could be seen as having a negative impact on the quality of justice. On the 

other hand, the German legal education system discussed in more detail in chapter 3 

with its focus on two major examinations which demand knowledge of every 

important area of law and the high examination standards arguably fosters a very deep 

understanding of substantive and procedural law at the time when judges begin their 

judicial career. Furthermore, its focus on judicial skills, including judicial case 

management skills during the practical legal training period,
352

 arguably balances the 

small life and practical legal experience of judicial appointees. In this context it is 

interesting to note that the satisfaction levels with the quality of judges were 

considerably higher amongst interview participants in Baden-Württemberg than in 

New South Wales. 

 

Equality of access to judicial office 

It has been argued in the literature that a judiciary representative of society enhances 

justice or at least a public perception of justice in judicial decision-making.
353

 Indeed, 

Article 2.13 of the Universal Declaration on the Independence of Justice states: “The 

process and standards of judicial selection shall give due consideration to ensuring a 

                                                 
351

 For more detail on the procedure of judicial selection and appointment see A Marfording, “The Need 
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352
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Bastion: Judicial Independence in the Nineties and Beyond (Judicial Commission of NSW, 1997) 1 at 
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fair reflection by the judiciary of the society in all its aspects.”
354

 This shows that 

equality of access to judicial office is considered an important part of any justice 

system.  

 

While judicial selection in Australia is formally based on merit and gender neutral, the 

representation of women in the judiciary in Australia generally and at the NSW 

District and Supreme Courts is low.
355

 This is partly a result of the fact that judicial 

selection continues to be made mostly from senior members of the Bar, where women 

are also underrepresented.
356

 Furthermore it is arguably not easy to determine and 

compare merit in an objective fashion among candidates from the Bar practising in 

different fields of expertise. The Australian Senate Standing Committee on Legal and 

Constitutional Affairs has commented that there is a risk that judicial appointment 

“might be seen as no more than the dispensation of patronage.”
357

  

 

The representation of women in the German judiciary is higher than in New South 

Wales and Australia.
358

 According to figures supplied by the Ministry of Justice of 

Baden-Württemberg the proportion of female judges at the state courts was 36.9 per 

cent in 2008.
359

 This is arguably a reflection of the objective assessment of merit based 

on examination marks. In part it may also be due to the fact that the majority of judges 

begin their judicial career at a relatively young age immediately after finalising their 

legal training. Furthermore judges are entitled to work part-time for a maximum 
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period of twelve years, if they have at least one child under eighteen or care for a 

relative who requires care.
360

  

 

The impact of methods of admission to law school must also be considered in this 

context of equality of access to judicial office.  

 

In both Australia and Germany, admission to law school is largely based on Higher 

School Certificate results. But in Australia the necessary high marks are mostly 

achieved by students attending elite private schools and selective public schools. This 

skews admission to law school in favour of students from wealthy and advantaged 

backgrounds. Following a review of higher education by former University of South 

Australia vice-chancellor Denise Bradley, the Australian government in 2009 set a 

target for universities to admit 20 per cent students of low socio-economic 

backgrounds. Compared to Sweden and Britain with close to 50 per cent, Australia 

currently only has 15 per cent of students from disadvantaged backgrounds, Sydney 

University reportedly 7 per cent, the University of New South Wales 12 per cent.
361

 

This means that most law students and thus lawyers and judges in Australia come from 

privileged backgrounds. This impedes a fair reflection by the judiciary of society in all 

its aspects. 

 

In Germany most school students attend public rather than private schools, of which 

there are only a small number. Access to a law degree is open to students from a 

broader spectrum of backgrounds than in Australia. In combination with the higher 

representation of women this facilitates a fair reflection of society in all its aspects in 

the German judiciary.  

 

Case allocation 

The master calendar system in New South Wales  

There is no legal rule in New South Wales as to how civil cases are to be allocated to 

judges. The NSW courts use a master calendar system rather than an individual case 
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management system.
362

 Commonly pre-trial case management is delegated to a series 

of registrars until a civil case is ready to be allocated a hearing date for trial.
363

 

Anticipating that a number of cases will settle before trial, more cases are listed for 

trial on a particular day than can actually be heard on the day.
364

   

 

Case management principles in New South Wales 

As discussed in chapter 1, as a result of the recognition that complete party autonomy 

over the pace of proceedings enhances delay and litigation costs,
365

 courts in Australia 

including in New South Wales initiated pre-trial case management reforms, which 

involved a shift towards greater judicial control.
366

 In New South Wales significant 

reforms in this vein began with amendments to the Supreme Court Rules 1970 (NSW) 

in 2000, which introduced the overriding purpose rule and wide-ranging new powers 

for the Supreme Court.
367

  

 

The new Civil Procedure Act 2005 (NSW) and Uniform Civil Procedure Rules 2005 

(NSW) emphasise active case management driven by the courts.
368

 The different NSW 

courts and divisions of the Supreme Court use different case management methods, set 

out in separate Practice Notes. Pre-trial and trial case management are discussed in 

depth in chapters 8 and 9 respectively. The following section of this chapter focuses 

on the empirical data related to the master calendar system of case allocation.  
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Interview data 

Asked how cases are assigned to them for trial, one District Court judge interviewed 

explained the master calendar system as follows: 

 

We have a multi-tiered system. Our list office controls all the listing in the court. 

On a given day there will be a set number of cases that are allocated a hearing 

date - 30 or 32 cases for 18 judges. Some of those cases will settle beforehand. 

Some will adjourn or be taken out of the list. The balance are then allocated in a 

set order that the judges themselves have defined. For instance, a case which has 

not been reached on a previous occasion will get priority; if you have overseas 

witnesses, interstate witnesses, elderly people, people who are sick or dying, they 

get priority; and after that cases are allocated in the order of when they were 

started. And the list office will allocate those to the judges available, taking into 

account the length of time the judge is available for the length of the case, to a 

very small extent the expertise of the judge. District Court judge, NSW 

 

Another District Court judge pointed out that:  

 

            [t]he practice and procedure is that the judge may not be allocated that matter 

until the day on which it‟s listed for hearing. So there is no opportunity for the 

judge to read the file beforehand. District Court judge, NSW 

 

One of the Supreme Court judges from the Common Law Division commented: 

 

We list about double the cases that we have judges to hear them. So we‟re 

working on the basis that 50 per cent of cases will settle. Supreme Court judge, 

NSW 

 

These comments suggest that the master calendar system of case allocation 

incorporates an overbooking of cases for trial, as the Chief Justice of New South 

Wales noted in his speech on case management,
369

 and that cases may be allocated to 

judges too late to allow any judicial preparation for the hearing.  
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Some solicitors interviewed in New South Wales criticised the overbooking of cases 

for trial: 

 

Cases are being not reached even though you are fully ready, you go to court, 

and you find that there‟s no judge, they‟re overbooked or you get a start at 2 

o‟clock in the afternoon when everyone‟s ready at 10 in the morning. Plaintiff 

representative, NSW 

 

I think when you‟re allocated a hearing date, you should get a hearing. I think 

this whole idea of you going to a swingers‟ list and wait is just ridiculous, 

because if there is any chance of settling a case, you‟ve lost it. The costs are now 

so astronomical, we‟ve got matters which have been stood over three/four times, 

and it has now become impossible to settle it, because what they want on costs 

far outweighs any commercial realities. And you‟ve got to line up experts, you‟ve 

got to line up your witnesses, you cannot say to them: “be on standby”. Hospitals 

need to arrange replacement doctors and nurses, schools need to replace 

principals. Defendant representative, NSW 

 

The way the system works is you‟ve got to turn up at 9:30, if you‟re in the reserve 

list. You‟ve got to hang around until the case is allocated, which mightn‟t be till 

3:30. So it‟s just a real joke, and I don‟t think it serves any purpose whatsoever. 

Defendant representative, NSW 

 

Others criticised the delegation of case management to a series of case managers:  

 

[A]t the next directions hearing some other judge gets the matter, he knows 

nothing about it, it‟s a complete waste of time, and he‟ll make some stupid order 

that delays things for another three or six months. Plaintiff representative, NSW 

 

Daily court lists and observations 

Daily court lists issued by the NSW District and Supreme courts show that in practice, 

many pre-trial conferences and trials listed before one judicial officer are scheduled 

for the same time in the morning. This logically results in waiting times for lawyers 

and others attending court for any of the matters listed for the same time, as pointed 

out by the solicitors quoted above. 
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Multiple scheduling of cases for the same time was the case also at pre-trial 

conferences observed on one day at the NSW District Court and on two days at the 

NSW Supreme Court and at trials observed on seven days at the District Court and on 

one day at the Supreme Court. This meant that legal representatives, litigants, 

witnesses and experts were observed spending considerable time waiting in the court 

house.  

 

Disadvantages of the master calendar system of case allocation in New South 

Wales 

The explanations of case management in New South Wales by NSW Chief Justice 

Spigelman, the comments made by interview participants in New South Wales and the 

observations made in court suggest that the disadvantages listed below appear to be 

inherent in the master calendar system used at the NSW courts. Many of these have 

also been highlighted in the literature: 

 the absence of one continuous case manager means a lack of familiarity of the 

series of case managers with the case and its demands 

 inconsistency in pre-trial case management is likely to enhance delay 

 if cases are allocated only shortly before or on the day of a pre-trial conference 

or the trial, respective registrars and judges cannot prepare for them. As 

discussed in chapters 8 and 9, this may have an impact on the efficient progress 

of proceedings during the pre-trial stage and on trial efficiency
370

  

 in both NSW courts it appears that about twice as many cases may be allocated 

a hearing date on a given day than judges are available to hear them. This 

means that hearing dates are uncertain. As NSW Chief Justice Spigelman has 

noted, the practice of overbooking is in need of review because it enhances 

delay and litigation cost for cases not reached
371

 

 if a matter is not reached, counsel may not be available at the newly given time 

and similar difficulties may ensue for witnesses and experts who are to give 

evidence. This would impact on the smooth running of the trial  

                                                 
370
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371
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 according to the Law Council of Australia, lawyers‟ experience that the 

allocated hearing date will in most cases not be met has an impact on their 

level of preparation
372

  

 as NSW Chief Justice Spigelman has commented, waiting times in court for 

litigants and their lawyers increase litigation costs
373

 

 as the former Chief Justice of Tasmania Underwood has pointed out, waiting 

times for professionals who appear as witnesses and experts are costly for the 

economy and society as a whole
374

  

 the master calendar system permits judge-shopping, because the parties can ask 

for an adjournment of the trial, potentially motivated by a desire to have a 

different judge hear the matter
375

  

 the involvement of the court in specific case allocation potentially impacts on 

judicial independence.
376

 

 

The next section explains case allocation and case management principles in Germany 

in some detail.  

 

The individual case management system in Germany  

Legal regulation, court documents and interview data 

In order to ensure judicial independence and eliminate any arbitrary exercise of 

executive authority, the German Constitution prescribes the principle of the “lawful 

judge”, which means that the identity of the judge responsible for each case must be 

fixed a year in advance.
377

 Thus each German court has to draw up an annual schedule 

for the assignment of cases in advance, which allocates civil cases at the Local Courts 
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to certain individual judges, and at Regional Courts to particular chambers of 

judges.
378

  

 

The annual schedules for the assignment of cases for the years 2000 and 2001 at the 

Regional Court Stuttgart showed that in some chambers this is done by identifying 

putative defendants by specific districts where they reside and by the first letter of 

their surname. In other chambers the allocation is dependent on the file number of the 

matter by rotation. Some chambers of the Regional Court Stuttgart also have specific 

subject matter jurisdiction for civil cases, for instance the 15
th

 chamber is allocated all 

medical negligence cases involving a hospital as a defendant and all matters 

concerning the liability of public authorities,
379

 as well as cases by rotation. 

  

Each Regional Court civil chamber is headed by a Presiding Judge and has two or 

three additional judges. Under the Code of Civil Procedure cases in some subject 

categories, including for instance medical negligence cases and building disputes, are 

to be handled by the chamber in a panel of three judges, unless the matter does not 

involve any special difficulties in fact or law and has no fundamental significance.
380

 

In that case the chamber transfers the matter to one of its members to handle as single 

judge. Civil disputes in categories not specifically mentioned for handling by a 

chamber are to be handled by a single judge.
381

  

 

Following the constitutional principle of the “lawful judge”, the law prescribes that 

each Regional Court civil chamber must also have an internal schedule for the 

allocation of cases to single judges.
382

 In answer to the question how cases are 

assigned to them individually, judges interviewed at the Regional Court Stuttgart 

explained that under this internal schedule cases are allocated to a single judge on the 

basis of the last digit of the file number. Each judge in the chamber is allocated cases 

with file numbers ending in three or four specific last digits from 0 to 9. This internal 

allocation system is also used to determine a reporting judge for cases handled by the 
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chamber panel of three judges, who is given primary responsibility for managing their 

progress. 

 

None of the interview participants in Baden-Württemberg raised any problem with or 

criticism of the German system of case allocation. 

 

The Australian Federal Court‟s individual docket system uses a pre-trial conference 

system including possible compulsory referral to alternative dispute resolution, which 

is akin to case management as used at the NSW District and Supreme Courts.
383

 The 

German individual case management system is different in those respects as seen 

below. 

 

Case management principles in Germany  

As discussed in chapter 1, in Germany in the early 20
th

 century the same awareness as 

more recently reflected in Australian pre-trial case management reforms developed 

that party autonomy over the pace of proceedings was to blame for increasing delays 

in civil litigation. Consequently judges were given not only the power but also the 

responsibility to advance the pace of proceedings.
384

 

 

Once a statement of claim is filed at the Regional Court, the court registry passes it on 

immediately to the chamber of the court that is responsible for the matter under the 

yearly schedule for the assignment of cases explained above. The Presiding Judge of 

that chamber will then immediately transfer the case to the single judge or for cases to 

be handled by the chamber to the reporting judge who is allocated the case under the 

chamber internal schedule for the allocation of cases. 

 

The judge who is allocated a case is responsible for managing its progress from its 

filing until its resolution. This means that all pre-trial case management and the trial 

are in the hands of the same judge. Germany thus uses a system that in central aspects 

is similar to the Australian Federal Court‟s individual docket system.  

                                                 
383
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§ 272 I Code of Civil Procedure provides that the dispute should as a rule be resolved 

in one thoroughly prepared main oral hearing, at which evidence is taken, should that 

be necessary. Two options of case management exist to give the judge discretion as to 

how he or she thinks this will best be achieved, on the basis of the plaintiff‟s 

allegations in the statement of claim: an early first hearing ((§§ 272 II, 275) or written 

preparatory proceedings (§§ 272 II, 276).
385

 These are discussed in chapter 8.  

 

No matter which case management method the judge has chosen, once the grounds of 

defence are filed, the judge has to prepare the case for the oral hearing as soon as 

possible on the basis of the parties‟ pleadings.
386

 With regard to the measures to be 

taken in preparation for the oral hearing, § 273 II Code of Civil Procedure gives the 

judge a wide range of powers: the judge can  

 order the parties to supplement their pleadings  

 summon the litigants to appear at the hearing  

 summon those witnesses to the hearing who have been nominated as witnesses 

by the party carrying the burden of proof for the relevant fact  

 subpoena documents mentioned in the pleadings  

 commission an expert report, and  

 schedule a visual inspection.  

 

The Code‟s emphasis on active judicial control is apparent from these powers. It is 

important to emphasise, however, that only such measures can be taken by the judge 

that find a basis in the parties‟ pleadings, in other words, § 273 Code of Civil 

Procedure does not allow the judge to investigate ex officio, since this would breach 

the court‟s impartiality and the adversarial principle.
387

  

 

Since the procedural reforms effective from 1 January 2002, §§ 278 II, III, IV, 279 

provide that there is to be a conciliation hearing immediately prior to the first oral 
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hearing, while at the time of this research, the court‟s duty to promote settlement was a 

part of the first oral hearing. Judicial promotion of settlement is discussed in chapter 7. 

 

§ 278 of the Code of Civil Procedure prescribes the form of the first oral hearing as 

follows, no matter whether the judge opted for written preparatory proceedings or an 

early first hearing.
388

 It opens with the court summarising its preliminary 

understanding of the factual and legal issues in dispute as gained from the parties‟ 

pleadings and asking questions with regard to matters that are unclear. This is 

followed by a discussion in open court between the court and the parties‟ legal 

representatives, in which the latter are entitled to comment on the court‟s summary, to 

clarify misunderstandings and to raise objections to the court‟s preliminary evaluation 

of the merits of each party‟s case. The parties themselves are to be heard in person. If 

the parties are not prepared to settle or a settlement reached is revokable, the court will 

discuss a possible narrowing of issues, the timing for the next oral hearing at which 

evidence will be presented, and the preparatory measures required for that hearing. 

 

§ 139 Code of Civil Procedure imposes a statutory duty on German judges to  

 discuss the factual and legal issues with the litigants  

 pose questions with regard to matters that are unclear and 

 advise the litigants‟ lawyers of aspects that they have obviously overlooked or 

regarded as irrelevant and of difficulties that their submissions face with regard 

to the legal position.  

 

To make this duty effective, the court has to give the litigants the opportunity to 

respond to and address the court‟s concerns.
389

 The purpose of the provision is to 

enhance not only the efficient, but also the just resolution of disputes, including by 

avoiding surprise in the reasons for judgment, and thus to enhance the litigants‟ 

acceptance of the court‟s decision.
390
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Despite these judicial obligations, the court is limited by the litigants‟ control over 

facts and issues under the adversarial principle.
391

 Thus, the court is not allowed to 

itself fill gaps in factual allegations or to suggest particular arguments to the respective 

party.
392

  

 

The discussion of German case management principles above makes it apparent that in 

contrast to New South Wales, in Germany there is no strict division between pre-trial 

and trial hearings. The existence of the option of an early first hearing already signals 

that German hearings can be episodic, separate events, despite § 272 I Code of Civil 

Procedure providing that the dispute should as a rule be resolved in one oral hearing.  

 

With regard to party collection of evidence, there is a significant difference between 

Germany and New South Wales. This is discussed in chapter 8 on pre-trial case 

management. 

 

The following discussion focuses on the individual case management system of case 

allocation in Germany. Case management in practice and the relevant empirical data 

obtained are discussed in depth in chapters 8 and 9 on pre-trial case management and 

the trial. 

 

Daily court lists and observations 

Daily court lists at the Regional Court Stuttgart showed that hearing times were 

staggered and that there was no overbooking. Observations of nine civil proceedings 

attended on five days at the Regional Court Stuttgart showed no multiple scheduling 

of cases for the same time. Judges had made realistic estimates of the length of court 

hearings and staggered the hearing times in such a way that waiting times, if any, were 

at most 15 minutes long.  

 

A lack of overbooking and staggering hearing times facilitate a lack of waiting times 

for lawyers and others attending court. 
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Advantages of the German individual case management system 

The German system of case allocation appears to incorporate a number of logical 

advantages, some of which are pointed out in the Australian literature with respect to 

the Federal Court‟s individual docket system. First, as a matter of logic, the 

disadvantages of the master calendar system used at the NSW courts as outlined earlier 

are unlikely to arise: 

 there is continuity in the person managing the progress of the case, which 

means that that person acquires familiarity with the case and its demands 

 the law demands that the judge responsible for the case prepares for each of 

the parties‟ visits to the court. This preparation and the resulting familiarity of 

the judge with the case is likely to enhance the efficient progress of cases and 

trial efficiency 

 an individual case management system makes the individual judge responsible 

for scheduling hearing times. Judicial familiarity with the case and its issues 

means that judges can make a realistic estimate of the length of court hearings 

and stagger hearing times accordingly. This means that waiting periods can be 

kept to a minimum and that hearing dates are certain unless judges fall ill on 

the scheduled day, in which case I was told that administrative staff at the 

Regional Court Stuttgart contacts all parties by phone to prevent any 

unnecessary court visits. Similarly, the Law and Justice Foundation‟s study of 

the Federal Court‟s individual docket system indicated no problems with the 

certainty of hearing dates
393

 

 since hearing dates are certain, lawyers can be expected to be fully prepared 

 as pointed out by Justice Sackville in the context of the Federal Court‟s 

individual docket system, the random allocation of cases – in Germany a year 

in advance – which removes any ad hoc involvement of the court in specific 

case allocation, enhances judicial independence
394
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 an individual case management system makes judge-shopping by the parties 

impossible.  

 

Moreover, any individual case management system such as the German tends to have 

intrinsic further benefits: 

 as discussed further in chapters 6 and 8, it facilitates judicial scrutiny of 

pleadings in pre-trial case management and thus early identification of issues, 

which in turn enhances the possibility of dispute resolution by settlement  

 as reported in chapter 7, some of the judges interviewed in New South Wales 

expressed the opinion that knowledge of the identity of the trial judge may 

facilitate settlement. In an individual case management system the identity of 

the trial judge is known at the beginning of the court process. Judge influenced 

settlement is thus likely to occur early 

 an individual case management system avoids one of the main practical 

impediments to the appointment of an expert by the court in New South Wales, 

the issue of timing, as discussed in chapter 10.  

 

This suggests that in the interests of reducing delay and litigation costs as well as in 

the interests of the parties, their representatives, witnesses, experts, and the court 

system in general there is a case for considering the introduction of an individual case 

management system incorporating random allocation of cases at the NSW courts. This 

leads to the question whether such reform is viable.  

 

The viability of an individual case management system in New South 

Wales  

Interview data 

The views expressed by judges and solicitors interviewed in New South Wales can 

facilitate an evaluation of whether the introduction of an individual case management 

system at the NSW courts would be acceptable in New South Wales. Both groups 

were asked: “What is your view on the desirability or undesirability of the trial judge 

in a civil proceeding being responsible also for pre-trial case management of that case, 

akin to the individual docket system at the Federal Court?”  
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Two-thirds of judges and two-thirds of solicitors interviewed expressed the view that 

an individual case management system is an excellent or good system. Several judges 

pointed to the efficiency gains of an individual case management system, primarily as 

a result of the judge‟s familiarity with the case, efficient trial preparation or greater 

judicial control over the progress of the case. A couple of judges commented that it 

facilitates earlier exploration of settlement. These were also the advantages pointed to 

by many of the solicitors: 

 

I can see the advantages for it, because that judge can get the case by the scruff 

of the neck, and he can push it towards a hearing, so it will not get bogged down 

with other judges who come and go. So in terms of achieving completion and 

bringing the matter to an end, I think it‟s a great idea. Plaintiff representative, 

NSW 

 

If a judge is going to be appointed the manager of a particular case right through 

to trial, then he or she might be in a position to look at particular issues early 

and that might assist in an earlier resolution [by settlement] or the shortening of 

the trial. That would be quite beneficial. Plaintiff representative, NSW 

 

I think that‟s a good idea, and I‟d like to encourage it, because the earlier a 

judge can become involved and get a grip of the issues, I think the better he will 

understand a case when it ultimately comes on for trial. Defendant 

representative, NSW 

 

Furthermore, the following comments suggest that an individual case management 

system has the potential advantage of making it more difficult for lawyers to use 

tactical manoeuvres which may increase delay and cost:  

 

            I think it‟s a good idea. The Federal Court system is really good. And you have 

some confidence that the other party can‟t play too many silly games because the 

judge will be conscious of that, and it will affect their whole way in which they 

regard you throughout the case, and I think that‟s a good thing. Defendant 

representative, NSW 
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            [There is] the type of case where a defendant in particular is using all types of 

excuse to avoid the matter coming on for trial and then, when it does come on for 

trial, it comes before another judge, another application is made on another 

spurious ground and the case is again adjourned. This could be avoided, if the 

judge who is familiar with the case and the tactics being employed in the case, 

was the judge allocated for the hearing. Supreme Court judge, NSW 

 

A small minority of interview participants in New South Wales voiced opposition to 

an individual case management system. A few solicitors reasoned that it would be 

more difficult to use tactical manoeuvres, thus perceiving as a disadvantage what the 

two commentators quoted previously perceived as an advantage: 

 

            I don‟t think that it‟s a good idea . . . There‟s so much strategy involved before 

you get to trial that if a judge is privy to all of the strategies and the ups and 

downs and all those fights, a judge might get the impression that this is a very 

disorganised case. Plaintiff representative, NSW 

 

Similar to the perceptions of interview participants in this study, most of the judges 

interviewed in the Law and Justice Foundation‟s study of the Federal Court‟s 

individual docket system saw the individual docket system as more efficient in terms 

of managing their own workloads.
395

 Some Federal Court judges who felt their 

workloads had increased stated that the gain in control and autonomy more than 

compensated for the greater workload. Many reported that their work had become 

more interesting and satisfying as a result of the individual docket system.
396

 

 

On the basis of the disadvantages of the master calendar system of case allocation and 

the benefits of the individual case management system as discussed in this chapter and 

in chapters 7, 8 and 9 in context with judicial promotion of settlement, pre-trial case 

management and trial efficiency it is recommended that the individual case 

management system be introduced at the NSW courts. The same recommendation was 

                                                 
395

 C Sage and T Wright with C Morris, Case Management Reform: A Study of the Federal Court‟s 

Individual Docket System (Law and Justice Foundation of New South Wales, Sydney, 2002) p 117. 
396

 C Sage and T Wright with C Morris, Case Management Reform: A Study of the Federal Court‟s 
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recently also made for the Victorian courts by the Victorian Law Reform Commission 

in its Civil Justice Review Report.
397

  

 

Some of the judges interviewed in New South Wales, mostly District Court judges, 

opined that an individual case management system at the NSW courts is not 

practicable. They based this on the following reasons:  

 the District Court has such a large number of cases that its judges are needed to 

conduct trials whereas pre-trial case management can generally be done by 

registrars  

 the system depends on judicial case management skills and not all judges are 

good at managing cases
398

 

 the circuit system.  

 judges are not specialised in handling civil cases only.  

 

The strength of these reasons is considered next. 

 

Impracticability? 

Workload and responsibility for pre-trial conferences  

Regarding the comparative workload of judges at the NSW District Court, chapter 4, 

table 4.3 suggests that while there are more civil cases filed per judge at the NSW 

District Court than at the Regional Court Stuttgart, the NSW District Court resolves a 

lower percentage of civil cases by judgment than the Regional Court Stuttgart does. 

Since most pre-trial case management at the District Court is done by registrars, the 

higher number of civil claims filed does not suggest that District Court judges have a 

higher workload than judges at the Regional Court Stuttgart who under the individual 

case management system not only manage the complete pre-trial stage for all civil 

cases filed, but also conduct the trial for cases that do not settle at the first hearing. 

                                                 
397

 Victorian Law Reform Commission, Civil Justice Review: Report, March 2008, pp 292, 296. Such a 

step was supported by many submissions received by the Commission, as summarised on p 295. 
398

 NSW Chief Justice Spigelman
 
has also raised this point in arguing against an individual case 

management system at the NSW courts. On this ground he regards an introduction of the individual 

docket system at the NSW courts as a threat to the productivity of the courts: Chief Justice of NSW JJ 

Spigelman, “Case Management in New South Wales”, Address to the Annual Judges‟ Conference, 

Kuala Lumpur, Malaysia, 22 August 2006, p 5, www.lawlink.nsw.gov.au, accessed 12/12/2006. His 

argument that judicial time is wasted if cases settle or are adjourned does not appear to take into 

account, however, that at present judges are allocated very little time for judgment writing: see chapter 

9. 
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This, in combination with the higher percentage of civil cases resolved by judgment at 

the Regional Court Stuttgart, suggests that NSW District Court judges may have a 

lower workload than judges at the Regional Court Stuttgart. A similar position applies 

with respect to the NSW Supreme Court. 

 

On the other hand, chapter 4, table 4.3 suggests that the number of hearing days per 

judge is more than three times higher at the NSW District Court than at the Regional 

Court Stuttgart. So in this respect the comparative workload is higher for District 

Court judges than for judges at the Regional Court Stuttgart. This suggests the 

possibility that an individual case management system may indeed enhance the 

efficient progress of cases and trial efficiency as argued earlier and as suggested by 

interview participants in New South Wales as an advantage of an individual case 

management system.   

 

Furthermore, chapter 9, which discusses trial length and trial efficiency, suggests 

means by which the length of trials can be reduced in New South Wales, which would 

reduce the workload of judges at the NSW District Court in this respect.  

 

The opinion expressed by some District Court judges that an individual case 

management system is not practicable because of the workload at the NSW District 

Court was linked with the argument that under the master calendar system pre-trial 

case management can be handled by registrars to save judicial resources. From the 

perspective of individual judges it does seem efficient to assign responsibility for pre-

trial conferences to registrars. But the court file analysis data reported in chapter 4 

show that in the categories of case analysed the pre-trial case management period was 

the greatest cause of delay in New South Wales when compared to Germany. 

Considering that in Germany under the individual case management system all pre-

trial case management of one civil case is handled by the same judge and in New 

South Wales by a series of registrars and sometimes judges, these data suggest that 

there may be reason to doubt that assigning responsibility for pre-trial case 

management to registrars necessarily is as efficient as it may appear from a judicial 

perspective.  

 



 

154 

 

The issue of efficient assignment of responsibility for pre-trial conferences is best 

considered in context with how the functions of pre-trial case management can best be 

fulfilled. As discussed in chapter 8, these functions include facilitating an efficient 

progress of cases to trial and exploring whether the case can be resolved by settlement. 

As argued earlier, an individual case management system enhances an efficient 

progress of cases to trial. Chapter 7 in the context of judicial encouragement of 

settlement at the pre-trial stage and chapter 8 on pre-trial case management suggest 

with reference to interview data that solicitors may perceive judges as holding more 

authority than registrars. The Australian Law Reform Commission‟s consultations 

with the legal profession and the Law and Justice Foundation‟s study of the Federal 

Court‟s individual docket system similarly found that legal practitioners regard judges 

conducting pre-trial conferences as a crucial element of a successful case management 

system.
399

  

 

The recommendation made in chapter 7 for the introduction of a mandatory early pre-

trial settlement conference would likely increase the number of cases settled early. 

Similarly, if judges at the NSW courts were to conduct pre-trial conferences under an 

individual case management system, this might enhance exploration of settlement and 

increase the number of cases settled early. This in turn would reduce the number of 

trials. Trials are likely to consume significantly more judicial time than effective case 

management at the pre-trial stage.  

 

The reasoning that the NSW District Court is so busy that its judges are needed to 

conduct trials whereas pre-trial case management can generally be done by registrars 

is thus arguably short-sighted. The same applies with respect to the NSW Supreme 

Court. 

 

Judicial case management skills  

With regard to judicial case management skills, it was seen in context with judicial 

education and selection earlier that on appointment NSW judges are unlikely to have 

                                                 
399

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 
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specific case management skills. Does this make an individual case management 

system impractical? 

 

The Law and Justice Foundation‟s study of the Federal Court‟s individual docket 

system does not suggest any problems with judicial case management skills.
400

 

Moreover, judicial management skills can be taught and mandatory judicial training 

programmes in case management be established. The argument that not all judges have 

the requisite judicial management skills can thus be addressed. 

 

The circuit system  

A couple of judges raised the circuit system as an impediment to an individual case 

management system at the NSW courts.  

 

In Germany there is no circuit system. Courts are spread in relatively close proximity 

throughout the densely populated German states. Thus the state of Baden-

Württemberg, for example, has 17 Regional Courts, some in relatively small towns. 

The absence of a circuit system in Germany enhances efficiency and equal access to 

the courts for regional citizens as litigants do not have to await the next visit of circuit 

judges.  

 

In Australia judges from the central state courts go on regular circuits to the regions, 

partly following the English tradition, partly as a result of Australia‟s geography. This 

circuit system potentially impacts on litigation costs in regional cases, since parties 

may have to pay for travelling and accommodation expenses for lawyers and 

witnesses. The circuit system may also impact on delay in regional cases since it may 

take longer to get a hearing date. The circuit system can thus affect equal access to 

justice. Nevertheless, in view of the scattered population in Australia, there is unlikely 

to be an economically viable alternative to the circuit system. 

 

It is not easy to see, however, why the circuit system would be an impediment to an 

individual case management system at the NSW courts. Judges could still be allocated 

circuit sittings. Judges would know in advance when these take place and could thus 

                                                 
400

 C Sage and T Wright with C Morris, Case Management Reform: A Study of the Federal Court‟s 
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factor the dates into their time scheduling under an individual case management 

system.  

 

Lack of judicial specialisation in civil cases 

One judge raised the fact that judges are not specialised in handling civil cases only as 

a reason for the impracticability of an individual case management system at the NSW 

courts. Judicial specialisation deserves separate discussion. 

 

Judicial specialisation  

New South Wales 

Under the master calendar system in New South Wales there is little judicial 

specialisation. At the NSW Supreme Court, judges in the Common Law Division deal 

with both civil and criminal cases and are also sometimes called upon to sit in the 

Court of Appeal. Although the court uses specialist lists such as the Professional 

Negligence List, which two judges at a time are responsible for running, this applies 

only to pre-trial case management, since the list judges will not necessarily preside 

over the respective trials.
401

 In the Equity Division, judges are concerned with 

commercial and corporate disputes, building disputes, probate cases, the occasional 

tort case,
402

 and many others. While specialist lists exist in this division also, again, the 

specialist list judges do not necessarily conduct the respective trials.  

 

At the NSW District Court there is not even a division between common law and 

equity judges. Although again there are some specialist lists, as in the Supreme Court 

this has no consequence for the identity of the trial judge. A District Court judge may 

thus have to conduct trials on matters from any perceivable subject area except those 

falling within the federal jurisdiction or tribunals.  

 

One of the judges interviewed for this study criticised the master calendar system of 

case allocation for this very reason: 

                                                 
401

 See Justice AR Abadee, “Commentary: The Professional Negligence List in the Common Law 

Division of the Supreme Court”, p 1; Justice HD Sperling, “The Supreme Court Professional 
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402
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             If I can give you one example, our professional negligence [list] judge, who‟s a 

very experienced judge, has not actually heard a professional negligence case for 

over two years. That‟s because the allocation of cases was so, I won‟t say 

haphazard, but he never got one! And it was just absolutely crazy. Supreme 

Court judge, NSW  

 

This suggests that existing specialised skills may be wasted under the master calendar 

system. 

 

The Federal Court of Australia with its individual case management system has 

established specialist panels in the larger registries in areas such as intellectual 

property, trade practices and taxation. This has led to debate among both judges and 

lawyers as to the desirability of specialist judges.
403

 

 

Germany 

In contrast to the NSW courts, in Germany there is a high degree of judicial subject 

matter specialisation. The law imposes a strict division between judges dealing only 

with crime, those dealing only with ordinary civil litigation,
404

 those dealing only with 

commercial disputes, and those dealing with appeal cases.
405

 The Regional Courts are 

thus organised into entirely separate divisions for civil matters, commercial matters, 

and crime. In addition, at many Regional Courts including the one in Stuttgart some 

civil litigation chambers have specific subject matter jurisdiction, such as the 15
th

 

chamber of the Regional Court Stuttgart for liability of public authority cases and 

medical negligence cases, where the defendant is a hospital. This means that judges 

are more specialised than in New South Wales, especially at the NSW District Court.  

 

The desirability of reform 

The literature 

                                                 
403

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) para 7.24; C Sage and T Wright with 

C Morris, Case Management Reform: A Study of the Federal Court‟s Individual Docket System (Law 

and Justice Foundation of New South Wales, Sydney, 2002) pp 61-4; D Weisbrot, “Reform of the Civil 

Justice System and Economic Growth: Australian Experience” (2003) 6 FJLR 235 at 258. 
404

 § 60 Organisation of the Courts Act (Fed). 
405

 §§ 93-114 Organisation of the Courts Act (Fed). 



 

158 

 

In the literature it has been argued that the greater the degree to which judges are 

specialised, develop in-depth knowledge and expertise in particular subject areas of 

law, the more efficient they can be in understanding parties‟ pleadings and 

submissions, managing the court process, and delivering their judgments in a timely 

manner.
406

 Federal Attorney-General McClelland has declared: 

 

There is no doubt that a talented judge with expertise in the subject matter 

before the Court . . . is a tremendous instrument of justice . . . [and] can 

achieve great savings . . .
407

 

 

Greater judicial specialisation could thus be one factor contributing to the shorter 

delays in civil proceedings at the Regional Courts in Germany, Baden-Württemberg 

and Stuttgart than at the NSW courts seen in chapter 4.  

 

Professor Ian Scott stated in 2004 that in England “[i]ncreasingly, and particularly for 

the purpose of making best use of court resources, judicial specialisation is 

favoured.”
408

 Justice Ipp has expressed the view that in Australia “[t]here may well be 

a need for greater judicial specialisation.”
409

 

 

Interview data 

Solicitors interviewed in New South Wales were asked whether there should be more 

or less judicial subject specialisation. Most expressed a desire for more judicial 

specialisation. Their reasons point to the following potential benefits of greater judicial 

specialisation: 

 increased judicial understanding of the case and the issues involved 

 more settlements 

 more narrowing of issues 
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 reduced trial length 

 saving court resources 

 reduced delay, and 

 more consistency in the law. 

 

The following comments are representative:  

 

I think there should be more [specialisation]. It would lead to a judge having 

much greater day to day understanding of the particular area of legal speciality 

that is involved in front of a judge, and that can only benefit the parties and lead 

to a much earlier settlement. Plaintiff representative, NSW 

 

I think specialisation is a good thing. It helps to get consistency of decisions, it 

helps to get real knowledge in a body of law. Frankly I don‟t know how judges 

could handle a whole variety of subject matter. It‟s just too complex, there‟s just 

too much of it. Plaintiff representative, NSW 

 

            I think there should be more specialisation. Medical negligence is a very 

sophisticated area. Not only from the point of view of understanding basic 

medical concepts, but understanding the dynamic between the medical insurance 

companies and the plaintiffs‟ bar. And if you are not aware of just how sly the 

defence can be in these cases, you can be fooled. We plaintiffs‟ lawyers know this 

expert, that they always say the same thing, that they‟re not to be trusted. The 

judge doesn‟t know. I think the more judges see the same people doing the same 

things, the better. Plaintiff representative, NSW 

 

            I think, particularly in personal injuries, the judges should be experienced 

personal injury lawyers. Sometimes you get judges who haven‟t got a clue and 

think a reference to 4/5 is a reference in the street directory. They don‟t know 

anything about the human body, and they have no idea what cases are worth. 

Plaintiff representative, NSW 

 

I think a judge when he‟s [sic] dealing with a technical matter or a more specific 

area such as medical negligence needs to be fairly well experienced and versed 

in that area. Defendant representative, NSW 

 



 

160 

 

All but three of the lawyers interviewed in Baden-Württemberg stated that judicial 

specialisation is good or an essential prerequisite, and despite the comparatively higher 

degree of judicial specialisation in Germany, some said there should be more judicial 

specialisation. Their reasons for considering judicial specialisation desirable mirrored 

those given by solicitors in New South Wales. 

 

The viability of reform  

The fact that voices in the Australian literature and many solicitors interviewed in New 

South Wales favour more judicial specialisation suggests that the introduction of more 

judicial subject specialisation at the NSW courts might be worth considering. The 

comments made by solicitors interviewed suggest that judicial subject specialisation 

has significant benefits. It is thus recommended that the NSW courts establish a 

system of greater judicial specialisation, at least in terms of establishing a clear 

division between civil and criminal cases.  

 

If this were done, the present lack of judicial specialisation in handling civil cases 

could also no longer be proclaimed as a reason for the impracticability of an individual 

case management system at the NSW courts. Any uncertainty about a judge‟s 

availability to conduct the trial should then be eliminated, as has apparently been the 

case at the Australian Federal Court.  

 

Judicial impartiality  

Another topic that deserves discussion in context with court administration and case 

management principles is whether a judge who exercises proactive control in case 

management pre-trial and at trial puts judicial impartiality at risk.  

 

Australia 

In Australia the legal principles on judicial impartiality stem from a long line of cases 

referred to and endorsed in Johnson v Johnson.
410

 The majority of the High Court – 

including former Chief Justice Gleeson – held: 
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It has been established by a series of decisions of this Court that the test to 

be applied in Australia in determining whether a judge is disqualified by 

reason of the appearance of bias . . . is whether a fair-minded lay observer 

might reasonably apprehend that the judge might not bring an impartial 

and unprejudiced mind to the resolution of the question the judge is 

required to decide.
411

 

 

With respect to judicial impartiality in the context of a judge exercising active judicial 

control at the hearing the High Court‟s majority judgment stated: 

 

[T]he reasonableness of any suggested apprehension of bias is to be 

considered in the context of ordinary judicial practice. The rules and 

conventions governing such practice are not frozen in time. They develop 

to take account of the exigencies of modern civil litigation. At the trial 

level, modern judges, responding to a need for more active case 

management, intervene in the conduct of cases to an extent that may 

surprise a person who came to court expecting a judge to remain, until the 

moment of pronouncement of judgment, as inscrutable as the Sphinx . . . 

Judges . . . who, in exchanges with counsel, express tentative views which 

reflect a certain tendency of mind, are not on that account alone to be 

taken to indicate prejudgment . . . [T]hey will often form tentative 

opinions on matters in issue, and counsel are usually assisted by hearing 

those opinions, and being given an opportunity to deal with them.
412

 

 

In Galea v Galea the NSW Court of Appeal held that judicial silence deprives a 

litigant ultimately affected by the court‟s preliminary evaluation of the “opportunity, 

before judgment, to be heard to correct and to persuade.”
413

 In a similar vein, English 

judge Lightman has argued that an interventionist judge actually enhances the 

principle of a fair hearing before an impartial judge because a judge who raises 

concerns and asks questions gives the parties advance notice and the opportunity to 
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address those concerns.
414

 Justice Ipp has urged that while judges must be cautious in 

addressing inequalities between the parties to maintain neutrality, they must intervene 

where otherwise injustice would follow.
415

  

 

The above suggests that provided the judge is mindful of the legal precedents, the 

exercise of active judicial control in pre-trial case management and at trial should not 

give rise to a reasonable apprehension of judicial bias. 

 

Germany 

In Germany Articles 20 (3) and 101 (1) 2 of the German Constitution and Article 6 (1) 

of the European Convention on Human Rights provide that litigants have the right to 

have their dispute determined by a lawful, neutral and impartial judge. The German 

Federal Constitutional Court has described this principle as a precondition for a fair 

trial.
416

  

 

§ 41 Code of Civil Procedure lists circumstances where judicial bias is assumed, 

mostly on the basis of some prior relationship between the judge and one of the 

parties. § 42 I of the Code provides that a judge can also be disqualified for 

apprehension of bias. According to § 42 II an apprehension of bias exists when there is 

reason for suspicion that the judge is not impartial. The German Federal Constitutional 

Court has interpreted this provision in light of a decision by the European Court of 

Justice on Article 6 (1) of the European Convention on Human Rights, in which the 

European Court quoted Lord Hewart CJ‟s statement that “justice should not only be 

done, but should manifestly and undoubtedly be seen to be done.”
417

 The German 

Federal Constitutional Court held that the test is whether a fair-minded and reasonable 

litigant might reasonably apprehend in the light of objective circumstances that the 
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judge might not be impartial and unprejudiced,
418

 which is equivalent to the Australian 

High Court‟s statement of principle in Johnson v Johnson.
419

 

 

Example circumstances which German courts have declared to give rise to a 

reasonable apprehension of bias include judicial scorn, bullying, offensive choice of 

words, inappropriate sarcasm, impatience, aggression, demeaning criticism of a legal 

representative, failing to listen and evaluate the arguments made by a party, prejudging 

the evaluation of evidence, rejecting legitimate questions by the parties to witnesses 

and experts, restricting the parties‟ right to be heard, and restricting the parties‟ right to 

define the dispute and the issues for determination and to present their side of the 

argument.
420

  

 

The earlier discussion of German case management principles referred to § 139 Code 

of Civil Procedure, which imposes a statutory duty on German judges to advise the 

litigants‟ lawyers of aspects that they have obviously overlooked or regarded as 

irrelevant and of difficulties that their submissions face with regard to the legal 

position, while giving the litigants the opportunity to respond to and address the 

court‟s concerns.
421

 As previously stated, the purpose of the provision is to enhance 

not only the efficient, but also the just resolution of disputes, including by avoiding 

surprise in the reasons for judgment, and thus to enhance the litigants‟ acceptance of 

the court‟s decision.
422

  

 

Logically, judicial conduct required as part of the judicial duties under § 139 Code of 

Civil Procedure has been held not to satisfy the test of reasonable apprehension of 

bias. Thus the German courts have held that in the following circumstances a judge 

does not breach judicial impartiality: posing questions with regard to matters that are 
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unclear, advising the litigants‟ lawyers of aspects that they have obviously overlooked 

or regarded as irrelevant and of difficulties that their submissions face with regard to 

the legal position; expressing preliminary tentative views, including while encouraging 

settlement; and addressing inequalities between the parties by judicial management 

designed to achieve substantial equality between the parties.
423

  

 

The above comparison suggests that in both Australia and Germany the exercise of 

active judicial control at the hearing generally should not breach judicial impartiality. 

§ 139 Code of Civil Procedure, which imposes a statutory duty on German judges to 

advise the litigants‟ lawyers of aspects that they have obviously overlooked or 

regarded as irrelevant and of difficulties that their submissions face with regard to the 

legal position, while giving the litigants the opportunity to respond to and address the 

court‟s concerns, may go beyond what Australian judges might be comfortable with, 

however. 

 

The next part of this chapter considers the administration of court files. 

 

Administration of court files 

Empirical findings 

The analysis of 120 court files from the NSW District and Supreme Courts allowed 

observations about their organisation, or rather lack of organisation, of court files. 

Files did not have a loose-leaf folder that would allow some form of binding. Instead, 

the papers on file were in manila or thick plastic folders. There was no chronological 

order or any other form of organised structure.  

 

Through the difficulty of finding my way through each file that was analysed, it was 

easy to appreciate the impediments for a registrar or judge to reading the file in 

preparation for a pre-trial conference or the trial, especially considering the frequently 

short time period available after case allocation.
424
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In addition, at both NSW courts some files requested from the registry for analysis 

could not be found. In a number of files analysed at both courts, statement of claim, 

grounds of defence or amendments of both were missing and could not be found by 

the registry. NSW court files were also incomplete with regard to litigation costs, and 

often lacked witness statements and expert reports. In this respect one of the solicitors 

interviewed in New South Wales commented: 

 

Whilst the parties themselves have served liability reports amongst themselves, 

the judge may not have them. Or a plaintiff has filed their reports, but the 

defendant hasn‟t. In my view, all reports should be filed, any report that you 

serve should be on record, so that any judicial officer throughout the whole 

process can see what the case is between the two different parties. Quite often we 

attempt to file our reports, only to have them rejected in that there is no provision 

for a defendant to file a report. Sometimes we get questions from the registry 

saying: “well, under what Part are you filing these?” And there is no provision. 

Defendant representative, NSW 

 

In contrast court files analysed at the Regional Court Stuttgart were complete and 

organised. For each of the files analysed the outside cover carried the following 

information which in some respects would have been added once the case progressed: 

the file number, the names of the litigants and their legal representatives, the hearing 

dates, whether there was an application for legal aid by any of the parties and whether 

it was granted, and the method of resolution. The inside cover noted the value of the 

claim in dispute and the calculation of the lawyers‟ fees and the court costs including 

for experts and witnesses. A large envelope was fastened to the back of the file in 

which documents such as medical records were placed. 

 

The files were organised in a loose-leaf folder in chronological order starting with the 

statement of claim, followed by notice and grounds of defence, plaintiff and defendant 

replies, orders made by the judge in case management, and so on.
425

  

 

                                                 
425

 See Appendix C for an example. 
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The file analysis conducted at the Regional Court Stuttgart suggested that it would be 

easy for judges to read the file in preparation for each court hearing and acquire 

complete knowledge of the relevant allegations made by the litigants. 

 

Discussion 

These comparative observations suggest that reform of the organisation and 

administration of court files at the NSW courts is desirable. 

 

Administration of court files may have an impact on efficiency and thus the duration 

of proceedings. As discussed in chapters 8 and 9, judicial preparation for pre-trial 

conferences and the trial facilitates the efficiency of proceedings.  

 

In order to facilitate such preparation under the current master calendar system at the 

NSW courts, the following reform recommendations are made: 

 the introduction of a requirement in the NSW civil procedural rules that both 

parties have to file all their documents, witness statements and expert reports, 

adopting a “cards on the table” approach, as discussed in more detail in 

chapter 6 

 the introduction of a chronological filing system in loose-leaf folders for court 

files  

 the introduction of a system which ensures case allocation to the relevant 

judicial officer at the latest two days prior to the scheduled pre-trial conference 

or trial. 

 

The following chapters examine individual stages of civil proceedings, beginning with 

pleadings.  
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6. Pleadings 
___________________________________________________________ 

 
This chapter examines pleadings in New South Wales and Germany. It first considers 

pleadings in New South Wales in context with the literature, the empirical findings 

related to pleadings and the relevant civil procedural rules. This examination suggests 

that reform of the civil procedural rules on pleadings in New South Wales is desirable. 

A comparative analysis of the German pleadings rules follows with a view to 

exploring whether they may provide ideas for reform in New South Wales. 

 

It should be noted that pleadings are defined here in functional equivalence to the 

German definition as encompassing originating process, particulars, notice of 

appearance and grounds of defence, except where otherwise indicated.  

 

The desirability of reform 

The literature 

The primary function of pleadings is to make each party aware of the opponent‟s case 

and thereby identify the real issues between the parties,
426

 especially at an early stage 

of civil proceedings. Australian literature and case law contain numerous criticisms of 

the failure of pleadings to fulfil this primary function and suggest that instead, they 

permit tactical manoeuvres leading to increased litigation costs.
427

 The literature has 

also identified pleadings as a cause of labour intensiveness in Australia.
428

 If 

empirically verified, these problems would logically curtail early settlement chances 

and enhance delay and expense in the civil justice system of New South Wales.  

                                                 
426

 As to this fundamental purpose of pleadings see Williams v Australian Telecommunications 

Commission (1988) 52 SASR 215 at 216 per King CJ. 
427

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) paras 7.165-7.166, and Review of the 

Federal Justice System, DP 62 (Australian Government Publishing Service, 1999) para 10.91; C 

Beaton-Wells, “Solving the Problem of Pleadings: Are there Lessons to be Learnt for Civil Justice 

Reform in General?” (1998) 8 JJA 36; Justice GL Davies, “A Blueprint for Reform: Some Proposals of 

the Litigation Reform Commission and their Rationale” (1996) 5 JJA 201 at 205 and Justice GL Davies 

and JS Leiboff, “Reforming the Civil Litigation System: Streamlining the Adversary Framework” 

(1995) QLSJ 111 at 118; G Gibson, “Fusion or fission?” (2000) 20 Aust Bar Rev 70 at 73-5; Beech 

Petroleum NL v Johnson (1991) 105 ALR 456 at 466 per von Doussa J; White v Overland [2001] FCA 

1333 at [4] per Allsop J; Fieldturf Inc v Balsam Pacific Pty Ltd [2003] FCA 809 at [6] per Finkelstein J; 

Glover v Australian Ultra Concrete Floors [2003] NSWCA 80 at [60] per Ipp JA.  
428

 C Beaton-Wells, “Solving the Problem of Pleadings: Are there Lessons to be Learnt for Civil Justice 

Reform in General?” (1998) 8 JJA 36 at 39 and 45. 
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Empirical findings 

Interview data 

None of the interview questions related specifically to pleadings. However, several of 

the interview participants in New South Wales expressed views related to pleadings in 

response to other questions.  

 

Some of the solicitors interviewed in New South Wales mentioned early identification 

of the issues or narrowing the issues as one of the most important attributes of 

effectively conducted proceedings at the pre-trial stage.  

 

Asked about issues in need of reform, some solicitors and judges interviewed in New 

South Wales raised the need to narrow or „force the crystallisation of issues‟, some 

perceived a need to facilitate or require an early disclosure of the case, and a few 

stated that parties should be forced to assess their case early.  

 

The following comments are illustrative of perceptions that pleadings fail to clearly 

identify the issues: 

 

             In this jurisdiction pleadings are, in my mind, pretty awful. Most of them just 

entail an allegation that I‟ve been hurt and it‟s your fault. You need to know just 

what is it that the plaintiff asserts has caused this injury. And if that means 

you‟ve got to say: “you didn‟t take an x-ray, which would have disclosed I had a 

fractured arm”, well, that‟s what you should say. I do find that they don‟t. Now 

that means that you‟re a bit hamstrung sometimes in appreciating what is this 

claim about. Defendant representative, NSW 

 

             In my experience, that which is expressed in the statement of claim is rarely a 

true position of what the plaintiff‟s case is about. So my first task is to try and 

work out what the case is about, and it descends to such minutiae as where did 

someone fall over on the footpath. Rarely will I ever be told that it‟s outside 

number 23, six feet from the front fence. Defendant representative, NSW.  
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The following comments relate to the ability of lawyers to proliferate the issues, either 

as a tactical manoeuvre or due to a lack of preparation – which as reported in chapter 4 

is perceived by NSW solicitors interviewed as a central factor contributing to delay:  

 

The more work that‟s being done to understand the case and narrow the issues, 

the less time you‟re likely to spend in trial arguing about irrelevancies. There are 

a substantial number of practitioners though, who think that they best serve their 

client‟s interests by arguing the toss about everything, and cases against those 

people tend to take a lot longer and waste a lot more time, because there‟s not an 

informed focus on what‟s really at issue. Plaintiff representative, NSW 

 

In our system, as you know, a defendant doesn‟t have to admit or do anything at 

all, that is, if the plaintiff cannot prove a fact, you don‟t have to admit it. My 

client might not admit, for example, that Smith Street is in its municipality. From 

time to time you might want to leave in issue something, which might seem a silly 

thing, just to see what happens. It‟s surprising the things that plaintiffs never ever 

do! Turn up at court and all of sudden they have no evidence. But if someone 

said: “I want to have discovery” about whether Smith Street was in my 

municipality, I would say to the client: “I think we should change our defence, we 

should admit that or remove it from the discovery process”, because it would be 

too difficult to deal with that. Defendant representative, NSW 

 

[I]t is to my mind a horrific scandal how much wasted time and effort is put into 

completely misinformed and misconceived preparation of cases, particularly by 

solicitors. Time and time and time again one sees relatively straight forward and 

simple cases being blown up out of all proportion . . . there is so much uncritical 

proliferation of issues in the preparation of trials, which is a scandal. And 

solicitors must be not only educated, but forcibly, by cost penalty orders, made to 

restrict the issues that are put before the court. It‟s the fault of the lawyers, but 

it‟s also the fault of the court culture which permits it. Supreme Court judge, 

NSW 

 

In Baden-Württemberg in contrast none of the interviewees mentioned any aspect of 

pleadings or identification of issues as an aspect in need of reform or as a weakness of 

the German civil litigation process. 
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The data obtained through the court file analysis throw light on comparative delay and 

labour intensiveness associated with pleadings. They are reported next. 

 

Court file analysis data 

Delay 

With regard to delay directly related to pleadings, Appendix E, table E.II.2 shows that 

the median delay from initiation (filing statement of claim) to engagement (filing 

grounds of defence) in the three categories of case analysed was 2.89 months longer in 

the NSW court cases than in cases at the Regional Court Stuttgart. Differences 

depended on dispute type. The largest difference was in liability of public authority 

cases, especially those brought before the NSW Supreme Court. In medical negligence 

cases, the difference between the Regional Court Stuttgart and the NSW District Court 

was not statistically significant. The differences were smallest in building cases, but 

several of the NSW Supreme Court cases analysed were brought by summons. 

 

Within the German cases analysed, the median delay from initiation to defence was 

longest in medical negligence cases (table E.II.2). This can be explained by the data in 

Appendix G, tables G.3A and G.1 which show that in medical negligence cases - in 

contrast to cases in the other two categories of case analysed - the Regional Court 

Stuttgart granted all requests for extensions of time and the extensions of time granted 

were the longest in this category. Most extension of time requests in the German cases 

analysed were made by defendants regarding the time by which they had to file their 

defence. 

 

A parallel analysis for extensions of time in the NSW cases analysed does not explain 

the comparative median delay data from initiation to defence in the NSW cases. This 

is because, as shown in chapter 8, in New South Wales extension of time requests are 

more likely to occur throughout the pre-trial case management period, including after 

the grounds of defence have been filed, than in Germany. 

 

Labour intensiveness associated with pleadings  

The court file analysis data on pleadings specifically are shown in Appendix F. It must 

be noted that in order to get an insight into comparative lawyer time spent on a case, in 

tables F.1 to F.3 “pleadings” were defined as any written communication from a legal 
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representative to the court, thus in New South Wales encompassing statements of 

claim including amendments, notice of appearance and grounds of defence including 

amendments, cross claims, notices of motion, affidavits from the solicitor (not 

affidavits from a witness), notices from the solicitor, miscellaneous notices and 

statements, list of documents, Scott Schedules, applications, responses and replies.  

 

Appendix F, table F.1 shows that with the exception of medical negligence claims at 

the NSW District Court, the median number of such “pleadings” on the plaintiffs‟ 

behalf per plaintiff was higher in the NSW court files analysed, especially in cases at 

the NSW Supreme Court, than in court files analysed at the Regional Court Stuttgart. 

This appears to suggest that with the exception of medical negligence cases in the 

NSW District Court, plaintiff representatives in New South Wales spend more time on 

written communication with the court in the categories of case analysed than their 

German colleagues. 

 

Appendix F, table F.2 shows a different picture for the median number of “pleadings” 

on the defendants‟ behalf per defendant. In the medical negligence cases analysed, 

cases at the Regional Court Stuttgart and cases at the NSW Supreme Court had about 

the same median number of pleadings, while NSW District Court cases had 

significantly fewer than either of the others. In public authority cases, the median 

number of pleadings was lowest in the NSW District Court, slightly higher in the 

German court, and significantly higher than both in the NSW Supreme Court. This 

appears to suggest that in public authority cases in the NSW Supreme Court, defendant 

representatives in New South Wales spend more time on written communication with 

the court than their German colleagues.  

 

Setting the total number of “pleadings” in the cases analysed in proportion to the total 

number of litigants, that is, plaintiffs and defendants, Appendix F, table F.3 shows that 

with the exception of medical negligence claims at the NSW District Court, the 

median number of “pleadings” per litigant was higher in the NSW court files analysed 

than in court files analysed at the Regional Court Stuttgart. 

 

Medical negligence cases at the Regional Court Stuttgart formed an exception to the 

other two case categories in that they had more “pleadings” on the defendants‟ behalf 
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per defendant than medical negligence cases at both NSW courts and more on the 

plaintiffs‟ behalf per plaintiff than such cases at the NSW District Court. The 

following are likely explanations for why medical negligence cases at the Regional 

Court Stuttgart had more communication with the court than the other two case 

categories: 

 Appendix G, table G.3B shows that of cases analysed at the Regional Court 

Stuttgart, medical negligence cases had the most requests for extensions of the 

time limits in which to submit pleadings from both plaintiffs and defendants. 

Making a request for an extension of time was defined as a communication 

with the court. 

 Appendix K, table K.2 shows that of the German cases analysed, those in this 

category had the highest proportion of expert reports commissioned by one of 

the parties. Such expert reports are conveyed to the court by a communication 

from the respective party to the court.  

 This high proportion of party-commissioned expert reports in turn suggests that 

such cases may have more at stake for the defendant medical practitioner or 

hospital in terms of reputation and/or for the plaintiff in terms of quantum, 

since, as explained in chapter 10, in Germany expert evidence focuses on 

court-appointed experts and party-commissioned experts are more the 

exception than the rule. This greater stake may result in more submissions or 

communications to the court, including more party-commissioned expert 

reports. 

 The finding that there were more “pleadings” on the defendant‟s behalf per 

defendant in medical negligence cases could also be related to the case law of 

the German Federal Supreme Court, which, as explained below, has in some 

circumstances reversed the burden of proof for the benefit of patients suing 

medical practitioners for malpractice. 

 

Tables F.4 to F.7 of Appendix F consider only pleadings in the NSW cases analysed, 

defined as encompassing only statements of claim, particulars, notices of appearance, 

and grounds of defence, including amendments. Tables F.4, F.5 and F.6 show that the 

number of pleadings and amendments was generally greater on average in cases at the 

NSW Supreme Court than in those at the NSW District Court. This is possibly because 
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Supreme Court cases may have more at stake and may be more complex.  

 

Table F.7 shows that one quarter of pleadings in NSW District Court cases and one 

third of pleadings in NSW Supreme Court cases were amendments. This high 

proportion is possibly related to a lack of proper preparation, which as discussed in 

chapter 4 was most frequently mentioned as a factor contributing to the duration of 

proceedings by interview participants in New South Wales. The proportion of 

amendments was higher at the NSW Supreme Court than at the NSW District Court in 

medical negligence and public authority cases and this may be related to the fact that 

in those two case categories the median processing times from initiation to judgment 

and from the first pre-trial conference to judgment were longer at the Supreme Court 

than at the District Court (Appendix E, tables E.II.3 and E.II.5). The issue of 

amendments to pleadings is discussed in context with pre-trial case management in 

chapter 8. 

 

Discussion 

The interview data and comments by interview participants quoted earlier lend support 

to the criticisms in the Australian literature that pleadings fail to ensure early and 

focused identification of the real issues between the parties and thus fail to fulfil their 

primary function. As pointed out in the literature and case law, the earlier the real 

issues between the parties are identified, the greater the chance of an early settlement, 

the less time the proceedings will take overall if the case is not settled, and, as a 

consequence of both, the less costly the proceedings will be for the litigants.
429

 

Comments made by interview participants in New South Wales also suggest that some 

lawyers may proliferate the issues, either as a tactical manoeuvre or due to a lack of 

preparation. 

 

                                                 
429

 Multigroup Distribution Services Pty Ltd v TNT Australia Pty Ltd (1996) ATPR 41-522 at 42,679 

(per Burchett J); Fieldturf Inc v Balsam Pacific Pty Ltd [2003] FCA 809 at para 9 (per Finkelstein J); 

Law Council of Australia, Submission to the Cost of Justice Inquiry by the Senate Standing Committee 

on Legal and Constitutional Affairs, 1993, para 6.10; Chief Justice of NSW JJ Spigelman, “Case 

Management in New South Wales”, Address to the Annual Judges‟ Conference, Kuala Lumpur, 

Malaysia, 22 August 2006, pp 14-5, www.lawlink.nsw.gov.au, accessed 12/12/2006; D Gladwell, 

“Modern Litigation Culture: The First Six Months of the Civil Justice Reforms in England and Wales” 

(2000) 19 CJQ 9 at 12; Attorney-General‟s Department, A Strategic Framework for Access to Justice in 

the Federal Civil Justice System, Report by the Access to Justice Taskforce, September 2009, pp 98, 

103. 
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The court file analysis has shown that in the three categories of cases analysed there 

was about three months more delay between the initiation of claims and the filing of 

the defence in the NSW court cases than in cases at the Regional Court Stuttgart, 

which suggests that in terms of the median number of “pleadings” per litigant on file 

in the categories of case analysed, with the exception of medical negligence cases in 

the NSW District Court, solicitors in New South Wales may spend more time on 

written communication with the court than their German colleagues. As seen in 

chapter 3, the predominant charging practice of solicitors interviewed in New South 

Wales is time billing so that their higher time expenditure on written communication 

with the court would logically increase the litigation cost to the client and potentially 

also delay. The high proportion of amended pleadings in the NSW court files analysed 

is also likely to enhance time expenditure for the legal representative who drafts the 

amendments and for the opponent‟s representative who has to familiarise him- or 

herself with the amendments.  

 

Furthermore, in most NSW court files analysed the particulars were not filed with the 

statement of claim, but often considerably later and requests for further and better 

particulars by defendants were common.  

 

The empirical data thus lend some support to the three primary criticisms made of 

pleadings in the Australian literature and case law as set out at the beginning of this 

chapter: 

 they may not fulfil their primary function to make each party aware of the 

opponent‟s case and thereby identify the real issues between the parties  

 they permit tactical manoeuvres which can proliferate the issues 

 they appear to be a cause of labour intensiveness for solicitors.  

 

All three enhance both delay and litigation costs. Features that may contribute to these 

problems are explored next. 

 

Reasons for the weaknesses of the pleadings system in New 

South Wales 
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As the analysis below suggests, the current formulation of the civil procedural rules in 

New South Wales is arguably the cause of the issues discussed above:  

 no early identification of the real issues 

 possible proliferation of issues 

 labour intensiveness 

 delay. 

 

A reminder that pleadings are defined here in functional equivalence to the German 

definition as encompassing originating process, particulars, notice of appearance and 

grounds of defence. 

 

No early identification of the real issues 

An analysis of the NSW civil procedural rules on pleadings suggests that their 

formulation at the time when the empirical research was completed
430

 inhibited the 

early identification of the real issues between the parties, and arguably still does, at 

least in some civil case categories:  

 

1. The Uniform Civil Procedure Rules 2005 (NSW) prescribe that pleadings are 

to be a factual summary in point rather than narrative form.
431

 In 2001 the 

NSW Supreme Court introduced Practice Note 120, which required a narrative 

of facts from each party in proceedings in the former Differential Case 

Management List of the Common Law Division.
432

 That Practice Note is now 

revised Practice Note SC CL 5
433

 and continues to require a narrative of facts 

(referred to as GCM documents) from each party in proceedings in the General 

Case Management List of the Common Law Division. For the Equity 

Division‟s Commercial and Technology and Construction Lists Practice Note 

No SC Eq 3 requires an initiating plaintiff statement and a defendant response 

as to the nature of the dispute, the likely issues, and the contentions and 

                                                 
430

 The court file analysis encompassed NSW cases decided by judgment from 2000 to 2003; interviews 

with judges and solicitors in New South Wales were completed in May 2004: see chapter 2. 
431

 Formerly SCR Pt 15 rr 6, 7; DCR Pt 9 rr 2, 3; now UCPR Pt 14 rr 6, 7. 
432

 The narrative of facts was part of what was then called DCM documents: Practice Note 120, clause 

5, and its Appendix A, which applied with effect from 1/9/2001.  
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 Effective from 29 January 2007. 
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response to contentions.
434

 Arguably, these reforms through Practice Notes 

signify a concern that the pleadings rules in the UCPR inhibit a full disclosure 

of the parties‟ case.
435

 The fact that requests for further and better particulars 

were common in the NSW court files analysed provides some support for that. 

But the reforms through Practice Notes only apply to cases in specific lists and 

not to all civil proceedings in New South Wales. For proceedings not affected 

by any of these Practice Notes, the requirement that pleadings are to be a 

factual summary in point rather than narrative form (UCPR Pt 14 rr 6, 7) 

remains problematic in terms of ensuring the early identification of the real 

issues between the parties. 

2. The procedural rules prohibit the pleading of evidence.
436

 If the evidence to be 

presented had to be made known to the opponent in the initial pleadings, this 

would assist an early identification of the issues.  

3. In contrast to some other Australian jurisdictions, in New South Wales 

particulars are not regarded as pleadings, that is, the opponent does not have to 

plead in response to them.
437

 This impedes a clear identification of the issues 

between the parties. 

4. According to the Uniform Civil Procedure Rules 2005 (NSW), the defendant‟s 

grounds of defence follow the point form in the plaintiff‟s statement of claim, 

and can generally be confined to “the defendant denies” and “the defendant 

does not admit” statements.
438

 This means that with some exceptions, the 

defendant does not have to state the facts on which the defence is based, which 

impedes a clear identification of the issues between the parties. Justice 

Finkelstein criticised this failure of “do not admit” defences to identify the 

issues, and the resulting delay, extra expense and unfairness to the opponent, in 

Fieldturf Inc v Balsam Pacific Pty Ltd.
439

 It should be noted that some of the 

exceptions only apply to certain Supreme Court - and not District Court - 

proceedings, and they are exceptions, in other words, the problem pointed to 
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 Revised Practice Note No SC Eq 3, effective from 1 January 2009, clauses 9, 10, 11. 
435

 So also J Hunter, C Cameron and T Henning, Litigation I: Civil Procedure (LexisNexis 

Butterworths, 7
th

 ed, 2005) para 5.14. 
436

 Formerly SCR Pt 15, r 7; DCR Pt 9 rr 3 and 22; now UCPR Pt 14 r 7. 
437

 In Victoria, South Australia, Western Australia and the Northern Territory particulars are no longer 

distinguished from pleadings and have to be responded to: J Hunter, C Cameron and T Henning, 

Litigation I: Civil Procedure (LexisNexis Butterworths, 7
th

 ed, 2005) para 5.30. 
438

 Formerly SCR Pt 15 rr 20, 21; DCR Pt 9 rr 14, 15; now UCPR Pt 14 rr 26, 27. 
439

 [2003] FCA 809 at [6]-[7] per Finkelstein J. 
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above regarding “the defendant denies” and “the defendant does not admit” 

defences remains. The exceptions where the defence cannot be confined to “the 

defendant denies” and “the defendant does not admit” statements are: 

a. The surprise rule, under which a matter which may take the opponent 

by surprise must be specifically pleaded.
440

  

b. For proceedings in the Supreme Court‟s Common Law Division‟s 

General Case Management List, revised Practice Note SC CL 5
441

 

requires a narrative of facts (referred to as GCM documents) from each 

party, as well as for the defendant to serve a statement of issues on the 

plaintiff, which is to set out the facts the defendant intends to establish 

on the issues in dispute. But this statement is due to be served only 

within 28 days of receipt of the plaintiff‟s evidentiary statement, which 

in turn is due only at the first Directions Hearing: clauses 28 and 29. 

Therefore this does not assist an early identification of the issues.  

c. For proceedings in the Supreme Court‟s Equity Division‟s Commercial 

and Technology and Construction Lists, revised Practice Note No SC 

Eq 3 requires an initiating plaintiff statement and a defendant response 

as to the nature of the dispute, the likely issues, and the contentions and 

response to contentions.
442

  

d. While UCPR Part 14 rule 23 provides that pleadings in Supreme and 

District Court proceedings must be verified by affidavit,
443

 this does not 

apply to personal injury and other tort cases unless the court so 

directs.
444

  

 

Possible proliferation of issues 

An analysis of the civil procedural rules on pleadings suggests that they allow the 

parties to proliferate the issues.  

 

1. The Uniform Civil Procedure Rules 2005 (NSW) entitle the parties to plead 

claims and defences in the alternative, without having to plead the facts on 

                                                 
440

 Formerly SCR Pt 15 r 13; DCR Pt 9 r 9; now UCPR Pt 14 r 14. 
441

 Effective from 29 January 2007. 
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 Revised Practice Note No SC Eq 3, clauses 9, 10, 11, effective from 1 January 2009. 
443

 Formerly SCR Pt 15 r 23; DCR Pt 10 r 2. 
444
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which these alternative claims and defences are based.
445

 This implies that the 

parties are able to proliferate the issues.  

2. The defendant‟s general ability to confine the defence to “the defendant 

denies” and “the defendant does not admit” statements – unless one of the 

exceptions listed earlier applies – allows defendants to put every single 

plaintiff allegation at issue should they wish to do so. Earlier in the chapter, the 

statement by one of the defendant representatives interviewed in New South 

Wales was quoted that he sometimes does not admit that a particular street 

where the plaintiff suffered injury is within the defendant council‟s 

municipality. Examples of this kind of “do not admit” defence were seen in 

many of the NSW liability of public authority cases analysed. The former rule 

that a party must not “put in issue an allegation of fact unless it is reasonable to 

do so”, was not incorporated in the UCPR.
446

 

 

Labour intensiveness 

As seen above, as a result of the pleadings rules in New South Wales, unless any of 

the exceptions apply, plaintiff representatives do not have to allege the facts 

supporting their claims in detail and defendant representatives do not have to plead 

any facts to support their defences. This means that unless any of the exceptions apply 

legal representatives in New South Wales do not initially have to give careful thought 

and preparation to the pleadings and that initially the litigation process is not labour 

intensive for them. This may explain the criticisms expressed by some of the solicitors 

interviewed in New South Wales, especially plaintiff representatives, of the lack of 

proper preparation by some opponents, as discussed in chapter 4. 

 

In turn this may help to explain why the court file analysis data show a high proportion 

of amendments to pleadings in the NSW cases and why they show that with the 

exception of medical negligence cases there was a higher median number of 

“pleadings” per litigant in the NSW cases analysed than in the German ones. In other 

                                                 
445

 Formerly SCR Pt 15 r 17 (2); DCR Pt 9 r 12 (2); now UCPR Pt 14 r 18 (2). 
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 SCR Pt 15A r 1. Most likely it would have been construed as contravened only if the defence was 
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words, the lack of labour intensiveness at the beginning of the process may be a cause 

of greater labour intensiveness overall. 

 

Delay 

All three aspects considered above, no early identification of the real issues, a possible 

proliferation of issues, and the initial lack of labour intensiveness potentially causing 

greater labour intensiveness overall, brought about by the way the NSW procedural 

rules on pleadings are formulated, indirectly enhance both delay and litigation costs. 

But the procedural rules on pleadings and case law also directly increase delay in New 

South Wales as discussed below. 

 

In principle the Uniform Civil Procedure Rules 2005 (NSW) expect particulars of 

injury or damage suffered to be set out in the pleadings or filed with the pleadings.
447

 

Former SCR Pt 33 r 8A (2) for personal injuries‟ cases arguably indirectly 

contradicted that expectation by stating that the plaintiff could not file a notice to set 

the proceedings down for trial unless the particulars had been served on all other 

parties, thus allowing particulars to be served later than the statement of claim. 

Similarly, UCPR Pt 15 r 12 (2) now allows particulars to be served later than the 

statement of claim by stating that particulars must be served “on or as soon as 

practicable after serving the statement of claim” (emphasis added).
448

 In most NSW 

court files analysed the particulars were indeed not filed with the statement of claim, 

but often considerable time later. 

 

The wide discretion given to the courts to allow parties to amend their pleadings at any 

time
449

 and the former exercise of that discretion by the NSW courts to allow 

amendments as late as the trial or even the appeal, also contributed to delay at the time 

when the empirical research for this study was conducted.
450

 Amendments are 

discussed in the context of pre-trial case management in chapter 8.  

 

                                                 
447

 Formerly SCR Pt 16 r 6; DCR Pt 9 r 25; now UCPR Pt 15 r 9. 
448

 So also former DCR Pt 9 r 27. 
449

 Formerly SCR Pt 20 r 1(1); DCR Pt 17 r 1(1); now s 64 Civil Procedure Act 2005 (NSW). 
450

 The court file analysis encompassed NSW cases decided by judgment from 2000 to 2003; interviews 

with judges and solicitors in New South Wales were completed in May 2004: see chapter 2. 
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With regard to delay between the filing of the statement of claim and the filing of the 

grounds of defence as seen in the court file analysis data (Appendix E, table E.II.2), 

the rules on service are relevant. In New South Wales the plaintiff is responsible for 

personal service of originating process on the defendant.
451

 Under former rules, no 

specific prescriptions applied as to time of service, but the NSW courts‟ Practice Notes 

filled the gap: under Practice Note 33 of the District Court, which applied to matters 

begun after 1 January 1996, originating process had to be served within two months 

from the date of issue,
452

 for professional negligence actions in the Common Law 

Division of the Supreme Court originating service was valid for service for four 

months.
453

 Under the Uniform Civil Procedure Rules 2005 (NSW) the plaintiff now 

has to effect service “as soon as practicable”.
454

 While theoretically the new rule 

implies an obligation of early service on the defendant, the rule formulation is fairly 

vague and can still lead to delay until the defendant learns of the claim against him or 

her. 

 

Once the statement of claim has been served, the defendant has 28 days to file notice 

of appearance
455

 and either also 28 days to file grounds of defence or a time period as 

directed by the court.
456

 Justice Mahoney opined in 1982 that the time that passes until 

grounds of defence are served is “habitually” much longer than that allowed by the 

rules.
457

 Since the NSW files analysed did not record the time of service of the 

statement of claim on the defendant, the truth of his remark for the time of this 

research could not be verified.  

 

As seen earlier in this chapter, the interview data obtained in this study lend support to 

the criticisms in the Australian literature that pleadings fail to ensure early and focused 

identification of the real issues between the parties. As mentioned earlier, the literature 

and case law recognise that the earlier the real issues between the parties are identified, 

                                                 
451

 UCPR Pt 10 rr 20, 21 (formerly SCR Pt 9, rr 2, 3). Proceedings in the NSW Local Court are an 

exception. 
452

 Para 2.4 of Practice Note 33 of the District Court in its initial form. 
453

 SCR Pt 14C r 7; unless the court ordered otherwise. 
454

 UCPR Pt 10 r 1; Pt 10 Div 3. The only exception is proceedings in a Local Court, where the court 

may serve originating service: Pt 10 r 1 (2). 
455

 UCPR (NSW) Pt 6 r 10 (formerly SCR Pt 7, r 5). But SCR Pt 11 r 6 provided that “a defendant may 

enter an appearance at any time without leave.” There was no time limit provided in the DCR. 
456

 SCR Pt 15, r 3; now UCPR Pt 14, r 3. But DCR Pt 10 r 1 stated that grounds of defence may be filed 

“at any time before judgment”.   
457

 Justice DL Mahoney, “Delay . . . A Judge‟s Perspective” (1983) 57 ALJ 30 at 39. 
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the greater the chance of an early settlement, and the less delay and cost if litigation 

does proceed.
458

 The analysis of the NSW procedural rules on pleadings above 

suggests that rather than being due to any failure of legal practitioners, it is the way the 

rules are formulated which causes the failure of pleadings to identify the issues early, 

allows a proliferation of issues and enhances the overall labour intensiveness of the 

litigation process for legal representatives,
459

 which in turn increases litigation cost. 

Reform of the civil procedural rules on pleadings in New South Wales thus appears to 

be desirable.
460

 A comparative examination of the German pleadings rules follows 

with a view to discerning whether the German pleadings rules avoid the above issues 

and may serve as a model for reform in New South Wales.  

 

The German pleadings system 

In Germany as in Australia, following the adversarial principle, litigants control facts 

and issues by what they allege in their pleadings.
461

 It should be noted that under 

German law, pleadings are defined as preparatory submissions (submissions in 

preparation of the oral hearing), and formally required in all civil proceedings before 

the Regional Courts, where legal representation is compulsory
462

  (§ 129 Code of Civil 

Procedure).  

 

As the analysis below will show, the German pleading rules in the Code of Civil 

Procedure enhance:  

                                                 
458

 Multigroup Distribution Services Pty Ltd v TNT Australia Pty Ltd (1996) ATPR 41-522 at 42,679 

(per Burchett J); Fieldturf Inc v Balsam Pacific Pty Ltd [2003] FCA 809 at para 9 (per Finkelstein J); 

Law Council of Australia, Submission to the Cost of Justice Inquiry by the Senate Standing Committee 

on Legal and Constitutional Affairs, 1993, para 6.10; Chief Justice of NSW JJ Spigelman, “Case 

Management in New South Wales”, Address to the Annual Judges‟ Conference, Kuala Lumpur, 

Malaysia, 22 August 2006, pp 14-5, www.lawlink.nsw.gov.au, accessed 12/12/2006; D Gladwell, 

“Modern Litigation Culture: The First Six Months of the Civil Justice Reforms in England and Wales” 

(2000) 19 CJQ 9 at 12; Attorney-General‟s Department, A Strategic Framework for Access to Justice in 

the Federal Civil Justice System, Report by the Access to Justice Taskforce, September 2009, pp 98, 

103. 
459

 See on labour intensiveness also C Beaton-Wells, “Solving the Problem of Pleadings: Are there 

Lessons to be Learnt for Civil Justice Reform in General?” (1998) 8 JJA 36 at 39 and 45. 
460

 See also the criticisms of pleadings as raised in submissions to the Victorian Law Reform 

Commission, summarised in Victorian Law Reform Commission, Civil Justice Review: Report, March 

2008, pp 715-6. 
461

 See the descriptions of the German process which is summarised in the text below in H Bernstein, 

“Whose Advantage After All? A Comment on the Comparison of Civil Justice Systems” (1988) 21 

University of California, Davis 587 at 591-3; H Koch and F Diedrich, Civil Procedure in Germany 

(Kluwer Law International, 1998) pp 25-9, 78, 82-3, 111-2; H Kötz, “Civil Justice Systems in Europe 

and The United States” (2003) 13 Duke J of Comp & Int‟l L 61 at 66-7. 
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 § 78 I Code of Civil Procedure (Fed). 
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 an early identification of the real issues 

 narrowing of the issues 

 labour intensiveness initially but reduce it overall 

 efficiency. 

 

Early identification of the real issues 

Early identification of the issues is enhanced by the wording of §§ 253 and 138 Code 

of Civil Procedure. § 253 prescribes the necessary content of a statement of claim as 

including the parties, the court, the cause of action, the specific motion that will be put 

in court, such as the demand or relief sought by the plaintiff, and the facts supporting 

the plaintiff‟s claim.
463

 Long standing case law establishes that the facts supporting the 

plaintiff‟s claim must be provided in tangible form; thus it is insufficient in personal 

injury actions merely to allege that the plaintiff was injured; specific details of place 

and time of the accident must be included.
464

 It is a precondition for a claim to be 

successful that the statement of claim is substantiated in the sense that assuming the 

facts alleged are true, they are adequate to justify the plaintiff‟s demand.
465

  

 

§ 130 Code of Civil Procedure directs both parties – using the word “shall” - to 

include the following in their pleadings:  

 the parties 

 the court 

 the specific motions that the party intends to put at the hearing (for the 

defendant such as the motion that the claim be dismissed) 

 the facts claimed to support these motions 

 declarations about the opponent‟s factual allegations, and  

 a nomination of the means of proof which the party will rely on to prove their 

factual allegations according to the burden of proof. This requires for instance 

                                                 
463

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 253 paras 11, 12. Note that in Germany the statement of claim is the only 

form of originating process, unless the plaintiff initiates summary proceedings for an order to pay a 

debt, for which the Local Courts have exclusive jurisdiction regardless of the amount involved: § 689 I 

Code of Civil Procedure. 
464

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 253 para 12a. 
465

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002), introductory remarks to § 253 paras 22-3. 
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the provision of name and address of a particular witness, the annexure of 

relevant documents, such as contracts, correspondence or photos, or a 

statement that expert evidence will prove the allegation.
466

 

 

Even though this provision is merely exhortative, it is rendered largely meaningless by 

§§ 253 and 138 of the Code, which make the same contents of preparatory pleadings 

as listed in § 130 mandatory.
467

 § 138 (2) and (3) prescribe that each party must 

respond to the opponent‟s factual allegations, thus the defendant in his or her defence 

and the plaintiff in reply, and that fact allegations which are not expressly denied will 

be regarded as admitted. According to German case law this provision means that if a 

defendant were to merely deny or not admit the plaintiff‟s factual allegations, the 

plaintiff‟s allegations would be regarded as true § 138 (3).
468

 This is different only if 

the plaintiff‟s statement of claim fails to allege facts that would substantiate the claim. 

 

The German pleadings rules thus enhance the identification of the issues between the 

parties because in contrast to the formulation in the NSW pleadings rules they  

1. require the pleading of evidence  

2. require that the opponent plead in response to particulars  

3. require that the defendant states the facts on which the defence is based and 

explicitly state that mere “the defendant denies” and “the defendant does not 

admit” statements would render the plaintiff‟s allegations to be regarded as 

true 

and in contrast to New South Wales these requirements apply to all civil proceedings 

without differentiation as to the cause of action. 

 

In terms of who bears the burden of proof for which facts, German law has the same 

principles as New South Wales. Thus the plaintiff must in the pleadings allege and 

substantiate by the nomination of supporting evidence those facts which constitute the 

necessary elements of the cause of action while the defendant must allege and 

                                                 
466

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 138 para 8b and introductory remarks to § 284 para 2.   
467

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 130 para 6. 
468

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 138 para 8.  
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substantiate specific facts for defences.
469

 If the law forces a party to allege facts that 

the party cannot know such as the opponent‟s subjective state of mind (for instance 

fraud, deception, intention), that does not run counter to the duty to allege facts 

truthfully, since § 138 Code of Civil Procedure only prohibits conscious lying and 

silence regarding known facts.
470

 The German Code of Civil Procedure does not 

oblige the parties, however, to disclose information or documents in their possession 

or control to the opponent if these would support the opponent‟s case.
471

 Thus the 

obligation to allege facts completely and truthfully applies only to those facts that 

support the respective party‟s allegations. 

 

In terms of the medical negligence category of cases examined in this study, the 

obligation to allege the respective facts supporting plaintiffs‟ claims completely and 

truthfully and to substantiate factual allegations according to the rules on who has the 

burden of proof for respective facts, including by annexing relevant documents, 

appears to put plaintiffs in medical negligence cases at a substantial disadvantage, 

especially since German law does not recognise any general right of access to the 

opponent‟s documents.
472

 In recognition of this disadvantage, the Federal Supreme 

Court has held in a series of cases, however, that to expect plaintiff compliance with 

these rules in malpractice cases is unreasonable.
473

 Furthermore the court has relaxed 

and in some circumstances reversed the burden of proof for the benefit of patients 

suing medical practitioners for malpractice. This means that the requirement to 

substantiate factual allegations is relaxed for the benefit of patients.
474

 For example 

plaintiffs in medical negligence cases do not have to provide the precise details of the 

                                                 
469

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002), introductory remarks to § 284 paras 17a and 18. J Hunter, C Cameron and T 

Henning, Litigation I: Civil Procedure (LexisNexis Butterworths, 7
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criminal prosecution and also constitutes a tort giving rise to civil damages: Zöller, id. § 138 para 7. 
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 BGH, NJW 1990, 3151; BGH, NJW 1992, 1817; BGH, NJW 1997, 128; A Stadler, “The Multiple 
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Schmidt, 23rd ed, 2002), introductory remarks to § 284 para 20a; see also K Geiss and HP Greiner, 

Arzthaftpflichtrecht [Medical Negligence Law] (CH Beck, 2001) pp 120-64.  
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relevant medical procedure and the medical practitioner‟s alleged negligence, because 

it would be unreasonable to expect them to be able to do so. With regard to treatment 

records it is sufficient to nominate them as means of proof and the court will 

subsequently subpoena them from the treating doctor or the hospital. Should the 

medical records have been lost, the Federal Supreme Court has held that the patient no 

longer has the burden of proof for establishing negligence in medical treatment, if that 

negligence would have been established from the medical records.
475

  

 

An example of German pleadings is given in Appendix C, which is the translation of a 

German file that was not part of the court file analysis, but typical of files analysed, 

which was provided by a German lawyer for the purposes of this research. As seen in 

Appendix C, the file includes both parties‟ pleadings, the court‟s orders and the 

transcript of the oral hearing. Lord Devlin commented on German pleadings as 

follows: “They resemble the opening statement of the English advocate, not the 

English statement of claim; they are written to convince and not to conceal.”
476

 The 

parties‟ pleadings in Appendix C illustrate the truth of that remark. 

 

The detail that both plaintiff and defendant are required by German law to provide in 

their pleadings facilitates the crystallisation of issues for both parties and the court at a 

very early stage of the proceedings, namely immediately once the defence has been 

filed and served. This means that all participants are in a position very early in the 

proceedings to see which facts need to be proved and what evidence is going to be 

presented based on the principles of who carries the burden of proof. As a 

consequence, settlement chances and the efficient progress of civil proceedings are 

enhanced. 

 

In the German court files analysed, the plaintiffs‟ statements of claim in combination 

with the defendants‟ grounds of defence and the plaintiffs‟ replies all had the requisite 

detail to allow an immediate identification of the issues.  

 

Narrowing the issues 
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 BGH NJW 1996, 779; BGH NJW 1996, 1589. 
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In contrast to New South Wales, the German requirement under § 138 (1) Code of 

Civil Procedure that both parties must completely and truthfully allege the facts on 

which claim or defence are based means that the parties are not easily able to 

proliferate the issues through pleading in the alternative. Furthermore as seen above, § 

138 (3) precludes “the defendant denies” and “the defendant does not admit” defences, 

which in New South Wales allow defendants to put every plaintiff allegation at issue, 

including public authorities to not admit that the place where the plaintiff was injured 

is within the defendant‟s municipality as seen in NSW public authority cases. In 

addition, the German courts‟ case management is likely to narrow the issues, as is 

discussed in chapter 8. 

 

Labour intensiveness 

As a result of the required detail in pleadings under German law, in Germany the 

initial pleadings require a lot of careful thought, preparation and work for the parties‟ 

legal representatives. This means that initially the pleadings are labour intensive, but 

overall the process of communicating with the court may be less labour intensive than 

in New South Wales, as the lower number of pleadings in the German cases analysed, 

shown in Appendix F, table F.3, suggests. The early labour intensiveness of the 

pleadings also facilitates the legal representatives of both parties considering their 

clients‟ prospects of success at the very beginning of the proceedings, which enhances 

settlement chances. 

 

Efficiency  

All three aspects considered above enhance efficiency and early settlement. But the 

German Code of Civil Procedure also directly reduces delay in pleadings as discussed 

below. 

 

Service of the statement of claim upon the defendant is effected by the court – rather 

than by the plaintiff as in New South Wales – immediately upon the filing of the 

statement of claim (§§ 271, 166 (2), 168 Code of Civil Procedure). This minimises 

delay between the filing of the statement of claim and the filing of the grounds of 

defence, and in comparison with New South Wales potentially reduces delay by the 
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two or four months allowed for service respectively by the NSW rules discussed 

above.  

 

In terms of time limits for notice and grounds of defence, the process is as follows: As 

explained in chapter 5, the German Code of Civil Procedure gives the judge assigned 

the case under the individual case management system two options for handling the 

pre-trial process: written preparatory proceedings (§§ 272 II, 276) or an early first 

hearing ((§§ 272 II, 275). These case management methods are explained in detail in 

chapter 8 in context with pre-trial case management. 

 

The case management option chosen will determine the relevant time limit for the 

defendant to submit notice of appearance and grounds of defence. Upon receipt of the 

file, the judge has to immediately set the time for the first oral hearing (§ 216 II Code 

of Civil Procedure). The time for the first oral hearing must be at least two weeks after 

service of the claim on the defendant (§ 274 III) and is effectively the time limit for the 

grounds of defence, unless the judge chooses to manage the case by way of written 

preparatory proceedings. In that case, the judge sets a time limit of 14 days for notice 

of defence and at the same time a time limit of at least a further 14 days for the 

grounds of defence (§ 276 I).  

 

The court file analysis data suggest for the categories of case analysed that in practice 

these time limits may be shorter and produce less delay at the Regional Court Stuttgart 

than in New South Wales (see Appendix E, table E.II.2).  

 

The next part of this chapter considers potential reform regarding pleadings rules in 

New South Wales. 

 

Reform recommendations for New South Wales 

It should be noted that in the discussion of potential reforms in New South Wales 

below, the term pleadings is not used in the sense of the traditional pleadings, but in 

the sense of pleadings‟ function, to identify the issues, be it called pleadings or 

statement and response or something else. 
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Interview data and court file analysis data have suggested that pleadings in New South 

Wales, largely as a result of the way the pleadings rules are currently formulated, 

currently entail the following disadvantages, which have also been pointed out in the 

Australian literature and case law: 

 no early identification of the real issues 

 possible proliferation of issues 

 labour intensiveness 

 delay. 

 

The analysis of the German pleadings rules has shown that they avoid these issues, 

essentially by mandating that both parties make specific fact allegations in support and 

in denial respectively of the plaintiff‟s claim in their first pleadings, along with the 

nomination of means of evidence and the annexation of relevant documents, such as 

contracts or correspondence, or a statement that expert evidence will prove the 

allegation. England, South Australia and Queensland have already made big reforms 

to their pleadings systems in this direction, with a view to facilitate an early 

identification of the real issues in dispute.
477

  

 

In England, pre-action protocols have been introduced which require both parties to 

provide notice of the proposed claim and defence respectively to one another, 

including specific fact allegations and to exchange relevant documents before legal 

action is initiated.
478

  

 

In Australia, South Australia has introduced a pre-action protocol for monetary claims. 

The South Australian rule requires that before initiating action the plaintiff must give 

the defendant written notice of his or her claim, including an offer to settle his or her 

claim and providing sufficient details of the claim and sufficient supporting material, 

including expert reports if relevant, to enable the defendant to make a reasonable 

assessment of the plaintiff‟s settlement offer, and that the defendant provide a written 

                                                 
477

 Other jurisdictions are discussed in Victorian Law Reform Commission, Civil Justice Review: 

Report, March 2008, pp 111-33. 
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 Pt 16.5 Civil Procedure Rules (UK) and see Justice G Lightman, “The Civil Justice System and 
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reply, accepting the plaintiff‟s settlement offer, making a counter-offer or denying 

liability, and if so, on what grounds, including expert reports.
479

  

 

Queensland has also introduced a pre-action scheme, but in contrast to England and 

South Australia has limited it to personal injury actions.
480

 On the other hand, its 

requirements are more detailed. The regulations to the Personal Injuries Proceedings 

Act 2002 (Qld) set out the precise details that the plaintiff must provide to the 

defendant about him/herself, the incident, the particulars about the nature and 

treatment of the injury, the particulars relevant to economic loss, and so on.
481

 

Significantly, in terms of details about the incident, the plaintiff must provide a 

diagram of the scene of the accident, if appropriate, and the names and contact details 

of any witnesses to the incident.
482

 The plaintiff must further authorise access for the 

defendant to relevant records and sources of information specified,
483

 and attach a 

number of specified documents to the notice that are in the plaintiff‟s possession.
484

 

Taken as a whole, these notice requirements are functionally equivalent to a statement 

of claim as written in Germany, including the required indication of witnesses and 

provision of relevant documents, but are mandatory pre-action already.  

 

The Queensland model for personal injury actions puts a higher onus on defendants to 

attempt to resolve the claim and to inform themselves about the incident than the 

South Australian scheme.
485

 It is an offence for defendants not to disclose relevant 

information or documents to the plaintiff.
486

  

 

Furthermore, in all civil claims in Queensland, defendants must now explain denials or 

non-admissions of facts, and cost orders may be made against a party unreasonably 

denying or not admitting facts.
487
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According to an early analysis of the English pre-action protocol system by Gladwell, 

and a 2002 evaluation of the civil justice reforms in England, the changes have caused 

a shift in lawyers‟ attitudes, including defendants‟ legal representatives‟ attitudes, in 

favour of more collaboration and less antagonism, and have significantly reduced the 

number of claims made.
488

 Cannon has reported both these effects for South Australia 

as a result of the South Australian reforms.
489

 Cairns and Justice Davies have reported 

dramatic reductions in the number of personal injury actions as a result of the 

Queensland model for personal injury actions.
490

  

 

Proposals for the introduction of pre-action protocols have recently been made by the 

Attorney-General‟s Access to Justice Taskforce and the Victorian Law Reform 

Commission.
491

 The Victorian Law Reform Commission received a submission by the 

Insurance Council of Australia in support of an introduction of pre-action protocols in 

Victoria.
492

 

 

With regard to reform recommendations for New South Wales, the analysis of the 

NSW procedural rules on pleadings in this chapter has suggested that the issues arising 

from pleadings as suggested by the empirical data obtained for this study as well as by 

the Australian literature and case law arise in all civil actions that continue to rely on 

traditional pleadings. This suggests that reform of the civil procedural rules on 

pleadings should extend to all civil actions and not be confined to particular 

categories, such as personal injury actions as in Queensland. 

 

                                                 
488

 D Gladwell, “Modern Litigation Culture: The First Six Months of the Civil Justice Reforms in 
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In order to facilitate an early identification of the issues and quick and cheap dispute 

resolution by settlement prior to litigation it is recommended that New South Wales 

consider the introduction of pre-action protocols for all civil actions in New South 

Wales. In terms of the details required of plaintiff‟s notice of claim and defendant‟s 

reply, it is recommended that the Queensland model for personal injury actions be 

adopted, but applying to all civil proceedings. Both parties should also be required to 

state in their notice of proposed claim and reply respectively whether they want to rely 

on expert evidence or consider that such evidence may be required. As is fully 

discussed in chapter 10, such a requirement would solve one of the current practical 

impediments to the court appointing an expert.
493

 Unrepresented would-be-parties 

should be excluded from the requirements of pre-action protocols.
494

 

 

In addition, in order to facilitate an early identification of the issues, it is 

recommended that the pleadings rules in New South Wales be amended as follows: in 

all civil proceedings plaintiffs should have to comply with all the requirements for 

plaintiff‟s notice of claim under the Queensland pre-action protocol for personal 

injury actions; defendants should have to specifically detail all facts supporting their 

grounds of defence; both parties should be required to provide names and addresses of 

proposed witnesses and attach documents in their possession that support the facts 

they allege;
495

 both parties should be required to state whether they want to rely on 

expert evidence or consider that such evidence may be required. 

 

The court file analysis data suggest that a change in New South Wales in the 

responsibility for service of originating process to the defendant from the plaintiff to 

the court, immediately after filing, would reduce the delay between the filing of the 

statement of claim and the filing of the grounds of defence. This may also be worth 

considering for introduction in New South Wales. 
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The next chapter discusses attitudes to and practical use of dispute resolution by 

settlement, mediation and arbitration prior to litigation being initiated and once 

litigation is on foot.  
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7. Settlement, mediation and arbitration  
___________________________________________________________ 

 

The first part of this chapter discusses settlement by negotiation prior to litigation 

being initiated, based on the literature and relevant interview data obtained for this 

study. It includes consideration of the factors currently impeding early settlement 

negotiations in New South Wales and ways in which these could be addressed.  

 

Once litigation has been initiated, the courts in New South Wales encourage dispute 

resolution by mediation and arbitration. The second part of this chapter discusses these 

methods by examining the relevant procedural rules, empirical data and literature.  

 

The final part of this chapter considers judicial promotion of settlement, which is an 

integral part of the German civil justice system. It reports the empirical data obtained 

with respect to judicial methods of encouraging settlement and perceptions of the 

appropriateness of judicial promotion of settlement, including in New South Wales. 

Finally, reform recommendations are made for New South Wales. 

 

Settlement before litigation 

Introduction 

Settlement by negotiation prior to litigation being initiated is not only the best way to 

avoid delay and litigation costs, it also enhances the intrinsic benefits of settlement by 

achieving them very early. These benefits of settlement have been identified in the 

literature as including: 

 keeping cases away from the court or at least from trial allows the court system 

to function more efficiently and effectively
496

 

 settlement leads to a certain and early result and reduces the time litigants 

otherwise spend on preparing and conducting litigation
497

  

                                                 
496

 P Ruddock MP, cited by M Redfern, “A place for the courts in the dispute resolution process” (2005) 

16 ADRJ 79 at 79. 
497

 In support of all these arguments Justice GL Davies, “Civil Justice Reform: Why We Need to 

Question Some Basic Assumptions” (2006) 25 CJQ 32 at 34. All listed, but disagreed with by M 

Galanter and M Cahill, “„Most Cases Settle‟: Judicial Promotion and Regulation of Settlements” (1994) 

46 Stanford L Rev 1339 at 1350-1. 
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 settlement increases individual autonomy and control and involves taking 

responsibility for the dispute whereas litigation leads to passively receiving a 

decision imposed by a third-party outsider
498

  

 settlement can be more responsive to party needs and preferences and allows 

greater flexibility in solutions and greater creativity in fashioning remedies 

 settlement provides litigants with the opportunity to deal with the underlying 

causes of their dispute and thus has a reconciliation or peace-making function, 

especially important for parties with an ongoing relationship
499

  

 some individual litigants, especially personal injury plaintiffs, find the 

litigation process extremely stressful.
500

 This stress is multiplied if the litigant 

has to give testimony, especially if subjected to vigorous cross-examination 

and attempts to impugn his or her truthfulness and credibility.
501

 Settlement 

avoids such stress 

 personal injury plaintiffs need treatment and often rehabilitation and may not 

be able to wait for a judgment to begin these  

 business suffers cost as a result of the diversion of senior staff having to spend 

time on litigation. 

 

In his recent speech to the 36
th

 Australian Legal Convention, Federal Attorney-General 

Robert McClelland stated: 

 

The reality is that there are many situations where courts are the last place 

people will get the outcome they are looking for to resolve their issues. . . 

[T]he best thing [lawyers] can do for their clients is keep them out of 

                                                 
498

 P Ruddock MP, cited by M Redfern, “A place for the courts in the dispute resolution process” (2005) 

16 ADRJ 79 at 79; G Ravindra, “Virginia‟s Judicial Settlement Conference Program” (2005) 26 Justice 

System Journal 293 at 294; BJ Winick, “Therapeutic Jurisprudence and the Role of Counsel in 

Litigation” (2000) 37 Cal W L Rev 105 at 112-3; Justice D Hendel, “Wider den Niedergang der Kultur 

der mündlichen Verhandlung im Zivilprozess” [Against the Decline of the Culture of the Oral Hearing 

in Civil Litigation] (1992) DRiZ 91 at 92. 
499

 Winick, a proponent of the „therapeutic jurisprudence‟ school of thought, highlights the healing 

aspects of negotiating a settlement, enabling the parties to continue with their lives: BJ Winick, 

“Therapeutic Jurisprudence and the Role of Counsel in Litigation” (2000) 37 Cal W L Rev 105 at 112-3. 
500

 Winick refers to the PERI life events scale for stressful events and states that being a party in 

litigation ranks near the death of a beloved, losing one‟s job, and a grave illness: BJ Winick, 

“Therapeutic Jurisprudence and the Role of Counsel in Litigation” (2000) 37 Cal W L Rev 105 at 108. 
501

 BJ Winick, “Therapeutic Jurisprudence and the Role of Counsel in Litigation” (2000) 37 Cal W L 

Rev 105 at 110; M McIntosh, “A step forward – mandatory mediations” (2003) 14 ADRJ 280 at 281. 
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court.
502

 . . . [P]ractitioners have a responsibility to ensure [court] is a last, 

not first, recourse.
503

 

 

Accordingly, the recent report by the Attorney-General‟s Access to Justice Taskforce 

A Strategic Framework for Access to Justice in the Federal Civil Justice System in its 

Access to Justice Methodology places an emphasis on facilitating dispute resolution 

by settlement, where possible without going to court.
504

 

 

On the other hand, reasons of public policy for valuing adjudication over settlement 

have also been identified in the literature:  

 adjudicated cases are tried in public while settlement negotiations are 

conducted in private, away from public scrutiny 

 it is the intrinsic function of the courts to enforce the principles and values 

embodied in the law and thus to serve justice
505

  

 the law needs to develop and adjust to changing societal needs through 

precedent.
506

   

 

But as Justice Davies has pointed out, the majority of disputes involve neither serious 

questions of law nor issues of public importance, and are of interest only to the 

disputants themselves.
507

 For such disputes, the benefits of settlement outweigh public 

policy reasons for adjudication. For them, settlement by negotiation prior to litigation 

being initiated should be facilitated. 

 

                                                 
502

 Attorney-General R McClelland, “Address to the Law Council of Australia”, 36
th

 Australian Legal 

Convention, 18 September 2009, p 7, www.lawcouncil.asn.au, accessed 18/2/2010. 
503

 Attorney-General R McClelland, “Address to the Law Council of Australia”, 36
th

 Australian Legal 

Convention, 18 September 2009, p 9, www.lawcouncil.asn.au, accessed 18/2/2010. 
504

 Attorney-General‟s Department, A Strategic Framework for Access to Justice in the Federal Civil 

Justice System, Report by the Access to Justice Taskforce, September 2009, pp 63-4. 
505

 Chief Justice of NSW JJ Spigelman, “Address to the LEADR Dinner”, University and Schools‟ Club 

Sydney, 9 November 2000, pp 6-7, www.lawlink.nsw.gov.au, accessed 16/3/2004; OM Fiss, “Against 

Settlement” (1980) 93 Yale L J 1073 at 1076-85; J Resnik, “Procedure‟s Projects” (2004) 23 CJQ 273 at 

292-3. 
506

 It is interesting that this point has been emphasised by a German commentator: P Salje, “Der 

missbrauchte Prozessvergleich – ein Beispiel für kapazitätsgesteuerte Gerechtigkeit?“ [The misused 

settlement-in-court - an example of justice driven by resources?] (1994) DRiZ 285 at 289. 
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 Justice GL Davies, “Civil Justice Reform: Why We Need to Question Some Basic Assumptions” 

(2006) 25 CJQ 32 at 35. 
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The interview schedules for legal practitioners in both New South Wales and Baden-

Württemberg included a number of questions designed to elicit lawyers‟ attitudes and 

practices in relation to negotiated settlement.
508

 These interview data are reported next. 

 

Interview data 

New South Wales 

Asked under what circumstances they would advise settling out of court or pursuing 

legal action respectively, only a few of the solicitors interviewed in New South Wales 

said that they always try to produce a settlement; instead, many stated that they always 

advise to explore settlement.  

 

While the difference between trying to produce and advising to explore settlement 

may be seen as splitting hairs, the responses to the question “Is there a particular time 

that you favour for settlement negotiations?” show that there is a real difference 

between the two. Only some of the plaintiff representatives interviewed in New South 

Wales said they preferred to negotiate prior to legal action being taken. Some stated 

that “defendants don‟t settle until late/the very end”. Some defendant representatives 

said their favoured time for settlement negotiations is “after all evidence of both 

parties is in”. The comments below are illustrative and suggest that defendants in New 

South Wales may not be inclined to settle until late in the process.  

 
The defence practice is not to settle until the very end. I used to be a defence 

lawyer, so I know the pressures on defence lawyers not to resolve a claim early. 

They don‟t get paid for resolving claims. They get paid for working on claims for 

years and years and they can charge every month for it. Our preference is to 

settle the claim quickly and move on, whereas the defence preference is to hang 

on to a claim, bill it every month, and settle it at the last minute. That sounds 

cynical, but it‟s true. Plaintiff representative, NSW 

 

What we try and do is negotiate a settlement as early as we possibly can, without 

having to issue proceedings. But [in terms of the opponents], often in firms of 

solicitors who act for insurance companies, files are moved around from one to 

another, younger people have the conduct of the case, and the partner supervises. 

                                                 
508

 See Appendix B, B.3 and B.4. 
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It means that you‟re dealing with people that often can‟t make a decision. 

Plaintiff representative, NSW 

 

The problem is that often it‟s not until some time after the initial proceedings 

have commenced that both parties really know the true nature of their case, 

which makes it difficult to settle at such a later stage, because you‟ve had a 

significant amount of costs incurred. Defendant representative, NSW 

 

The time to actually recommend settlement is usually when all the information is 

in. Because of the way the system works, all I get is a [client] defendant‟s file. 

There‟s a statement of claim and of course half the time the statements of claim 

are pleaded very generally and widely. Defendant representative, NSW 

    

Two previous empirical studies also reported findings that in terms of timing solicitors 

settle primarily after the evidence is in.
509

  

 

One reason for late settlements put forward in the literature is the perception that an 

early indication of a willingness to negotiate out-of-court might be seen as a sign of 

weakness.
510

 In the interviews conducted with legal practitioners in New South Wales, 

only one solicitor gave this as a reason for not attempting a negotiated settlement 

before litigation.  

 

Asked what percentage of cases settle shortly before or during the trial, the majority of 

the judges interviewed in New South Wales said either that the majority of cases do so 

or that between 20 and 50 per cent of cases do so. This finds expression also in the 

Annual Review 2008 of the NSW Supreme Court. It reports that of the 873 civil cases 

in the Common Law Division listed for hearing, 24 per cent settled after being listed 

for hearing, and of the 468 civil cases in the Equity Division listed for hearing, 31 per 

                                                 
509

 The solicitor survey conducted for the Case Management Reform study suggested that the highest 

percentage of cases settle after discovery: A Eyland, T Wright et al., Case Management Reform: an 

evaluation of the District Court of NSW and County Court of Victoria 1996 reforms (Law and Justice 

Foundation of New South Wales, Sydney, 2003) Appendix 4, table 4C.2. See also Davis‟ survey of 

Queensland solicitors specialising in personal injury litigation in the early 1990s: R Davis, “Negotiating 

Personal Injury Cases: A Survey of the Attitudes and Beliefs of Personal Injury Lawyers” (1994) ALJ 

734 at 740. 
510

 See for instance Justice LT Olsson, “Combating the Warrior Mentality”, in C Sampford, S Blencowe 

and S Condlln (eds), Educating Lawyers for a Less Adversarial System (Federation Press, 1999) 2 at 3.  
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cent settled after being listed for hearing.
511

 These data suggest that negotiated 

settlement may often occur only late in the litigation process.  

 

The following comments by judges interviewed for this study in response to the 

question what percentage of cases settle shortly before or during trial illustrate the 

belief of some that the legal representatives‟ knowledge of the judge may facilitate 

settlement, and under the master calendar system used at the NSW courts the identity 

of the judge is known only after a case has been listed for hearing: 

 

            Oh, overwhelmingly, nine out of ten. In quite a lot of cases the defendant simply 

wants to see the plaintiff give evidence, and then the parties can negotiate. 

Knowing the judge is very helpful, because they know whether he‟s [sic] likely to 

be able to see through somebody or not. Supreme Court judge, NSW 

 

It is often that knowing the judge that has been allocated to hear the case has a 

marked effect upon the parties‟ attitude to settlement. If a particular judge is 

known to favour a plaintiff, then a defendant would be more inclined to want to 

settle and the reverse applies: if the judge is known to favour defendants, then the 

plaintiff will want to settle. So, knowing the judge allocated to hear the case often 

results in a settlement of a claim. District Court judge, NSW 

 

Baden-Württemberg  

In contrast to the above findings with regard to New South Wales, in Baden-

Württemberg the majority of lawyers interviewed stated that they always or almost 

always try to produce a settlement out of court. Similarly, when asked which point in 

time they favoured for settlement negotiations, most stated that they prefer to negotiate 

with the opponent before legal action is initiated. These are some typical responses: 

 

I attempt to find solutions out of court in almost all cases. We have a success rate 

in this that far exceeds 90 per cent. That basically means that I am hardly ever in 

court. Plaintiff representative, BW 

 

                                                 
511

 Supreme Court of New South Wales, Annual Review 2008, pp 25, 26. The NSW District Court does 

not report these data. 
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Initially I attempt to settle everything out of court, because normally that is 

quicker and cheaper for the client. Plaintiff representative, BW 

 

Discussion 

Late settlement negotiations, in New South Wales often only after both parties‟ 

evidence is in or after a case has been listed for hearing, as suggested by the data 

outlined earlier, would have the following negative consequences:  

 the labour intensiveness of civil litigation in New South Wales seen in chapter 

3 would have a significant impact on increasing litigation costs for parties 

ultimately settling, in light of the interview data reported in chapter 3 which 

suggest that NSW solicitors predominantly use time billing and that preparing 

witness statements and expert reports are amongst the most time-consuming 

tasks solicitors have to perform  

 all the benefits of settling would be postponed, which would impact especially 

on personal injury litigants who require treatment and rehabilitation and on 

litigants who have to invest a lot of their own time and staff in litigation  

 court resources might be wasted in pre-trial conferences  

 interview data reported in chapter 8 on pre-trial case management suggest that 

the awareness of judicial officers that many cases may settle might influence 

their willingness to prepare for pre-trial conferences and the trial by reading the 

file. This may affect the efficiency of pre-trial case management and trials in 

general.  

 

The intrinsic benefits of settlement outlined earlier and the disadvantages of late 

settlement set out above seem to make it imperative to facilitate early settlement, if 

possible prior to litigation, as recommended in the recent report by the Attorney-

General‟s Access to Justice Taskforce A Strategic Framework for Access to Justice in 

the Federal Civil Justice System.
512

  

 

Factors impeding early settlement negotiations in New South Wales 

Factors that may currently impede early settlement negotiations in New South Wales 

include:  

                                                 
512

 Attorney-General‟s Department, A Strategic Framework for Access to Justice in the Federal Civil 

Justice System, Report by the Access to Justice Taskforce, September 2009, pp 63-4, 98. 
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 the weaknesses of the pleadings system in New South Wales, discussed in 

chapter 6 

 solicitors‟ working practices, discussed in chapter 3 and  

 a possibly more adversarial legal culture than in Baden-Württemberg. 

 

Pleadings 

As discussed in chapter 6, the current formulation of the NSW pleadings rules impedes 

an early identification of the real issues between the parties and allows lawyers to 

proliferate the issues, both of which may enhance delay and litigation cost. Some of 

the comments made by solicitors interviewed in New South Wales, quoted earlier in 

this chapter, suggest that these issues may be one reason for late settlement 

negotiations. 

 

Solicitors’ working practices 

Some of these comments also indicate that the issues of the organisation and working 

methods of the legal profession discussed in chapter 3 possibly impede early 

settlement: 

 law firms being run as a commercial operation  

 the predominant practice of time billing, and  

 the impact of teamwork in law firms on cost and efficiency. 

 

Conversely, the organisation and working methods of the German legal profession 

discussed in chapter 3 may facilitate early settlement in Baden-Württemberg: 

 law firms more likely to be run as a professional practice  

 the predominant practice of charging by the statutory fee scale, and  

 the general practice of only one lawyer working on a case in civil litigation. 

 

The apparently higher willingness on the part of German lawyers to engage in early 

settlement negotiations than their NSW colleagues suggested by the interview data 

may also be due to differences in legal culture in New South Wales and Baden-

Württemberg in terms of attitudes and behaviours of legal representatives. The issue of 

legal culture is explored below. 



 

201 

 

      

Legal Culture   

 It is possible that legal culture in terms of lawyers‟ attitudes and behaviours is more 

adversarial in New South Wales than in Baden-Württemberg. While both systems 

follow the adversarial system in terms of the principles of civil procedure, the term 

adversarialism also refers to attitudes and behaviours. In principle, adversarialism 

embodies many possible meanings from simple postulation of difference in opinion to 

aggressive confrontationism.
513

  

 

 Many of the scholars speaking at the 2005 Annual Conference of the Independent 

Scholars Association of Australia devoted to the theme The Adversarial Society shared 

the view that at least in recent years, Australian attitudes and behaviours in social, 

political, economic, and legal spheres have tended to be at the very confrontationist 

end of the spectrum. Examples of aggression, derision, denigration, vilification, and 

belligerency towards people holding opinions different from their own were given 

from a wide range of spheres including parliamentary debate and the law.
514

  

 

            While both Australia and Germany adhere to the ideal of individual liberty, Australian 

law and society strongly emphasise competitiveness and the free market, in which 

logically there must be winners and losers.
515

 As seen in chapter 1, in Germany these 

philosophies are tempered by the constitutionally enshrined principle of the welfare 

state,
516

 which in civil litigation is embodied in the idea that the civil administration of 

justice is also a public welfare institution,
517

 and therefore also fulfils a social role, 

                                                 
513

 G Poiner, “Introduction”, Independent Scholars Association of Australia, The Adversarial Society, 

2005 Annual Conference Proceedings, Canberra, 13-14 October 2005, 4 at 4. 
514

 T Blackshield, “The Adversarial Society”, Independent Scholars Association of Australia, The 

Adversarial Society, 2005 Annual Conference Proceedings, Canberra, 13-14 October 2005, 10 at 13-6; 

K Macnab, “The Limits of Adversarial Legitimacy”, id. 26 at 28-33; J Marcus, “Parallel Lies, The 

Fascist Analogy and Australia‟s Slide form Democracy to Gunns”, id. 36 at 36-8; B Rowlings, “The 

National Mindset”, id. 52 at 53-6; S Rees, “Vilification Nation: The Hanan Ashrawi Affair – Ways of 

Thinking and Writing”, id. 72 at 74-7. 
515

 G Macdonald, “Adversarial Law and Native Title: How Legal Models Reconstitute Persons and 

Socialites”, Independent Scholars Association of Australia, The Adversarial Society, 2005 Annual 

Conference Proceedings, Canberra, 13-14 October 2005, 79 at 80.  
516

 As a consequence, there are more protections for a party with a weaker bargaining position in 

German contract law than in Australian law: see H Beale et al., Cases, Materials and Text on Contract 

Law, Casebooks on the Common Law of Europe (Hart Publishing, 2002). 
517

 P Gottwald, “Simplified Civil Procedure in West Germany” (1983) 31 Am J of Comp L 687 at 689. 
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namely not only to preserve the rule of law, but also to restore social harmony.
518

 As a 

consequence, the German law of civil procedure itself has a strong emphasis on 

achieving a settlement between the parties with the assistance of the judge, as is 

discussed later in this chapter.  

 

Such philosophies can be expected to be reflected in the attitudes of legal actors in 

both legal systems, including lawyers. In the Australian literature, especially judges 

have suggested that lawyers tend to focus on winning at all costs and have criticised 

them for their “warrior mentality”, expressed in over-zealousness, obstructionism, and 

tactical ploys.
519

 The lawyers‟ fee system in New South Wales, which allows time 

billing, coupled with some lawyers on their own admission being driven by 

commercial incentives as discussed in chapter 3, may enhance adversarial attitudes. 

While the Law Council of Australia in its Model Rules of Professional Conduct and 

Practice advises legal practitioners to inform clients about reasonably available 

alternatives to litigation,
520

 in contrast to some other Australian jurisdictions this rule 

has not been adopted in New South Wales.
521

 Comments made by solicitors 

interviewed in New South Wales suggest that if defendants discuss settlement, they 

may tend to offer settlement on terms that the plaintiff withdraw the action and each 

party pay their own costs. Such offers do not suggest real compromise. The following 

comment by a plaintiff representative is illustrative:  

 

The offers through the defence are almost always „we will pay you nothing, but 

we won‟t pursue you for legal costs when you lose.‟  I don‟t regard it as a 

genuine offer of compromise; they do. I mean an offer of compromise should 

                                                 
518

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) Einleitung [Introduction] para 39. This philosophy is also reflected in the 

German legal aid system and the prohibition on contingency and conditional fees for lawyers: see 

chapter 3.  
519

 Justice LT Olsson, “Combating the Warrior Mentality”, in C Sampford, S Blencowe and S Condlln 

(eds), Educating Lawyers for a Less Adversarial System (Federation Press, 1999) 2 at 3; Justice GL 

Davies and SA Sheldon, “Some Proposed Changes in Civil Procedure: Their Practical Benefits and 

Ethical Rationale” (1993) 3 JJA 111 at 114. See also the comments by NSW solicitors interviewed for 

this study quoted in chapter 6. 
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 Neither the Professional Conduct and Practice Rules (NSW) for solicitors nor the NSW Barristers‟ 
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203 

 

encourage you to resolve it. There is nothing encouraging about saying „go 

away.‟ Plaintiff representative, NSW 

 

 In contrast, in the German literature there are no comparable criticisms of lawyers‟ 

attitudes and tactics and the German statutory lawyers‟ fee system rewards early 

settlement, as seen in chapter 3. Comments made by lawyers interviewed in Baden-

Württemberg suggest that lawyers‟ attitudes may tend towards a problem-solving 

approach and indicate a readiness for early and real compromise, taking into account 

the litigation costs for the client. The following responses by German defendant 

representatives interviewed to the question as to what aspects are considered in 

advising a client about settlement are typical: 

 

As a rule the advice is simply objectively oriented, that one attempts to find the 

middle ground, which is fair to the interests of both sides, although one must of 

course have one‟s client‟s interests at the forefront of one‟s mind. But a 

settlement will not be negotiable if it becomes too one-sided, and one must also 

make that clear to the client. Defendant representative, BW 

 

It is one of the higher tasks of the lawyer to search for possibilities to avoiding 

a dispute before the court. As is commonly said, three lawyers, four opinions. 

When I therefore represent a particular opinion, it may easily be the case that 

the court has a completely different opinion, and that could disadvantage the 

client, also economically. For that reason, I always strive to search for a 

sensible solution, satisfactory to both sides, and will contact the opponent or 

the opponent‟s lawyer in writing or by telephone. Defendant representative, 

BW 

 

First of all, I must of course consider the client‟s legal situation and position. 

The laws are clearly there to assist people to enforce their rights. I must 

therefore firstly make it clear to those seeking my advice how strong, in my 

opinion, their position is. I demand that he [sic] inform me fully, truthfully, 

even if it is to his disadvantage, and then one must, and this is also one of the 

more important tasks of the lawyer, minimise costs, if possible. Defendant 

representative, BW 
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Possible reform in New South Wales to encourage early settlement, if possible prior to 

litigation being initiated, which addresses the above factors that may facilitate late 

settlement negotiations in New South Wales, is discussed next. 

 

Reform recommendations for New South Wales 

Legal culture as expressed in lawyers‟ attitudes is significant in terms of the viability 

of any reform in New South Wales designed to enhance early settlement negotiations. 

Attitudes are not easily changed.  

 

The recent report by the Attorney-General‟s Access to Justice Taskforce A Strategic 

Framework for Access to Justice in the Federal Civil Justice System urges changes to 

the adversarial legal culture and recognition by practitioners of the importance of 

attempting early settlement.
522

 The introduction of alternative dispute resolution and 

mediation skills as a compulsory component of undergraduate law programs would 

facilitate such changes in legal culture.
523

 

 

Early identification of the real issues is another factor mentioned by the Access to 

Justice Taskforce as facilitating early settlement negotiations.
524

 Addressing the 

general failure of pleadings to identify the real issues sufficiently early as one of the 

factors discussed earlier which impedes early settlement negotiations in New South 

Wales may in itself facilitate a transformation of legal culture.  

 

The recommendation made in chapter 6 to introduce pre-action protocols for all civil 

actions would not only identify the real issues before legal action is initiated, but 

potentially also address cultural impediments to early settlement negotiations. 

According to Gladwell‟s early analysis, and a 2002 evaluation of the civil justice 

reforms in England, the introduction of pre-action protocols in England has caused a 

shift in lawyers‟ attitudes, including defendants‟ legal representatives‟ attitudes, in 
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 Attorney-General‟s Department, A Strategic Framework for Access to Justice in the Federal Civil 

Justice System, Report by the Access to Justice Taskforce, September 2009, p 98. 
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 See also NSW Government, Attorney-General‟s Department, ADR Blueprint, Discussion Paper, 
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favour of more collaboration and less antagonism.
525

 Such reform may thus enhance 

the likelihood of negotiated settlement before legal action is brought in New South 

Wales. 

 

The examples of domestic violence and discrimination illustrate that it is possible to 

promote cultural change by reforming the law. As Friedman has stated, laws have a 

significant role “as instruments that set off, monitor, or otherwise regulate the fact or 

pace of social change.”
526

 As seen in chapter 6, South Australia has introduced a rule, 

which combines pre-action protocols for monetary claims with the imposition of an 

obligation on the plaintiff to include an offer to settle his or her claim with the notice 

of the claim and the imposition of an obligation on the defendant to accept the offer, 

make a counter-offer or deny liability. The plaintiff can only begin litigation, if these 

obligations have been complied with.
527

 This rule is likely to enhance early settlement 

negotiations and may reduce the number of claims made. As set out in chapter 6, the 

recommended introduction of pre-action protocols for all civil actions in New South 

Wales should follow the Queensland model for personal injury actions in terms of the 

details required of plaintiff‟s notice and defendant‟s reply, but applying to all civil 

proceedings. But to enhance early settlement negotiations and facilitate cultural 

change, it is recommended that these pre-action protocols are combined with the 

imposition of an obligation on the plaintiff to include an offer to settle his or her claim 

with the notice of the claim and the imposition of an obligation on the defendant to 

accept the offer, make a counter-offer or deny liability, following the South Australian 

model.  

 

The next part of this chapter discusses alternative dispute resolution after litigation has 

commenced. 

 

Alternative dispute resolution after commencement of 

litigation 

                                                 
525

 D Gladwell, “Modern Litigation Culture: The First Six Months of the Civil Justice Reforms in 
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continuing evaluation of the Civil Justice Reforms, August 2002, 3.13 and 3.22-3.25; available at 

www.dca.gov.uk/civil/reform/ffreform.htm, accessed 15 April 2010. 
526

 LM Friedman, “Legal Culture and Social Development” (1969) 4 Law & Soc Rev 29 at 29. 
527

 Supreme Court Civil Rules 2006 (SA) r 33 (1)-(6). 

http://www.dca.gov.uk/civil/reform/ffreform.htm


 

206 

 

The discussion below of alternative dispute resolution after litigation has commenced 

has two components: first, mediation and arbitration; secondly, judicial promotion of 

settlement. 

 

Mediation and arbitration 

In Australia generally, as well as in the United States and England, an increased 

emphasis has been placed on alternative dispute resolution methods, especially 

mediation and arbitration, once legal action has been initiated.
528

 The primary 

motivation has been the scarcity of judicial resources in the context of an alleged 

increase in the number of cases filed,
529

 although the view that some cases are best 

resolved through consensual processes has also played a role.
530

  

 

New South Wales 

Mediation and arbitration were both provided for under the former NSW Supreme and 

District Court Acts and Rules and were incorporated in the Civil Procedure Act 2005 

(NSW) and the Uniform Civil Procedure Rules 2005 (NSW). This section considers 

how they are defined, under what circumstances the courts have the power to refer 

disputes to mediation or arbitration, and the differences and similarities between the 

two. 

 

Definitions  

Under both the old and the new legislative regimes, mediation was and is defined as: 

 

                                                 
528
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 Chief Justice of NSW JJ Spigelman, “Address to the LEADR Dinner”, University and Schools‟ Club 

Sydney, 9 November 2000, p 1, www.lawlink.nsw.gov.au, accessed 16/3/2004; Justice DA Ipp, 

“Reforms to the Adversarial Process in Civil Litigation – Part II” (1995) 69 ALJ 790 at 801. 

http://www.lawlink.nsw.gov.au/
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            a structured negotiation process in which the mediator, as a neutral and 

independent party, assists the parties to a dispute to achieve their own 

resolution of the dispute.
 531

  

 

The legal rules do not define arbitration. The National Alternative Dispute Resolution 

Council of Australia (NADRAC) defines it as: 

 

a process in which the parties to a dispute present arguments and evidence 

to a dispute resolution practitioner (the arbitrator) who makes a 

determination.
 532

  

 

Referral by the court 

Mediation 

Section 110K Supreme Court Act 1970 (NSW) and s 164A District Court Act 1973 

(NSW) gave the NSW courts power to refer cases for mediation, which was initially 

contingent on the parties‟ consent.
533

 But Supreme Court Practice Notes progressively 

strengthened that court‟s power to refer cases to mediation without the parties‟ consent 

if the court thought that appropriate.
534

 Section 26 of the Civil Procedure Act 2005 

(NSW) now entrenches that power for both NSW courts if they consider the 

circumstances appropriate. Supreme Court Practice Note SC Gen 6 reiterates that 

power, but states that the court does not intend to order mediation in all civil 

proceedings.
535

 District Court Practice Note DC (Civil) No 3 for the Construction List 

in contrast stated that “all appropriate cases will be referred for mediation.”
536

 Revised 

District Court Practice Note DC (Civil) No 1 on case management in the court‟s 

General List, effective from 7 September 2009, now states that “[t]he Court will refer 

all appropriate cases for alternate dispute resolution under Part 4 of the Civil 

                                                 
531

 S 110 (1) Supreme Court Act 1970 (NSW); s 163 District Court Act 1973 (NSW); now s 25 CPA 

(NSW). 
532

 National Alternative Dispute Resolution Council of Australia (NADRAC), Dispute Resolution 

Terms, (Canberra, 2003). The NSW procedural statutes and rules do not define arbitration. 
533

 SCR Pt 72C r 2. 
534

 Supreme Court former Practice Note 120 clause 13 (3), effective from 1 September 2001 for 

proceedings in the Common Law Division; former Practice Note 125, issued in December 2003 and 

applicable to proceedings in both divisions of the court, emphasised the possibility of referral to 

mediation without the parties‟ consent. This Practice Note was adopted as Practice Note No. SC Gen 6 

with effect from August 2005. 
535

 Supreme Court revised Practice Note No. SC Gen 6, effective from 15 March 2010, clause 6. 
536

 Former Practice Note DC (Civil) No 3 clause 6.1; this Practice Note was revoked with the coming 

into effect of revised Practice Note DC (Civil) No 1 from 7 September 2009. 
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Procedure Act.  The parties must have instructions about suitability for mediation, 

arbitration or other alternate dispute resolution when they ask for a hearing date.”
537

 

What circumstances or cases may be considered “appropriate” for referral to mediation 

is not defined, and the Practice Note leaves the timing of referral until late in the 

process. 

 

Arbitration 

Section 76B Supreme Court Act 1970 (NSW) and section 63A District Court Act 1973 

(NSW) gave the NSW courts power to refer cases to arbitration either with or without 

an application of the parties to the respective proceedings, if the plaintiff sought the 

recovery of damages or other money. These provisions were kept in section 38 Civil 

Procedure Act 2005 (NSW).  

 

Under the old regime, however, the NSW Supreme Court could not make an order for 

arbitration if the proceedings involved complex questions of law or fact, the trial was 

expected to be lengthy,
538

 or in matters other than personal injury or wrongful death 

actions.
539

 These restrictions were not kept under the Civil Procedure Act 2005 

(NSW). Instead, Part 20 rule 8 of the Uniform Civil Procedure Rules 2005 (NSW) 

excludes referral to arbitration in disputes where there is an allegation of fraud, unless 

the parties agree or the court considers there are special circumstances justifying such 

a referral. 

 

As with mediation, Supreme Court Practice Notes initially strengthened that court‟s 

power to refer cases to arbitration without the parties‟ consent: proceedings in the 

Common Law Division would be referred for arbitration if the matter seemed 

appropriate for arbitration, and referrals in personal injury or wrongful death actions 

were mandatory unless there was a good reason not to refer.
540

 Revised Practice Note 

No SC CL 5, as effective from 29 January 2007, maintains the focus on arbitration for 

personal injury or wrongful death actions, but the language has changed from 

                                                 
537

 Revised Practice Note DC (Civil) No 1 clause 10.1. 
538

 S 76B (3)(b) and (c) Supreme Court Act 1970 (NSW). 
539

 SCR Pt 72B r 1 (1)(c). 
540

 Supreme Court former Practice Note 120 clause 13(5), effective from 1 September 2001 for 

proceedings in the Common Law Division. These rules were left in place under Practice Note No SC 

CL 5 in its initial version, effective from 17 August 2005 (clauses 31 and 46), which replaced former 

Practice Note 120. 
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mandatory to discretionary referral.
541

 As seen above, revised District Court Practice 

Note DC (Civil) No 1 on case management in the court‟s General List, effective from 

7 September 2009, no longer makes a distinction between mediation and arbitration, 

uses the language of mandatory referral, but allows the parties to make a submission 

as to which mechanism they consider most suitable at the time when they ask for a 

hearing date.  

 

Similarities and differences  

As the above examination of the legal regulation shows, the NSW courts now have the 

power to refer disputes to mediation and arbitration even if the parties object. With 

both alternative dispute resolution methods, while the court may give directions as to 

how the process is to be conducted, the mediators and arbitrators generally have this 

power.
542

 In court-referred mediation and arbitration, the mediators and arbitrators are 

immune from liability.
543

  

 

Table 7.1 below sets out the differences between mediation and arbitration:  

 

Table 7.1: Differences mediation - arbitration 

 Mediation Arbitration 

Kind of proceedings any (s 26 CPA) only proceedings seeking 

money as relief (s 38 CPA), but 

not where allegation of fraud 

(UCPR Pt 20 r 8) 

Means of reaching 

resolution 

parties reach agreed settlement 

themselves with assistance of 

mediator who works with parties 

to identify the issues, develop 

options (s 25 CPA)  

arbitrator makes a 

determination, giving reasons 

(ss 39, 37 (2) CPA; UCPR Pt 20 

r 11 (2)) 

Outcome agreement not confined to 

outcomes that a court could 

have determined 

determination must be such as 

a court could have made 

(s 39 CPA) 

Evidence no evidence heard arbitrator hears evidence 

presented by the parties (ss 39, 

51 CPA) 

                                                 
541

 Clause 48. 
542

 For mediation see UCPR Part 20 r 2 and s 32 CPA; for arbitration see ss 38 (2), 49 CPA. 
543

 Sections 33, 55 CPA. 
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Presence of both 

parties? 

mediator can meet with each of 

the parties in private/separately 

both parties present 

Appeal? parties reach agreed settlement 

> neither appeal nor rehearing 

If mediation fails, the litigation 

proceeds before the court 

without a cost penalty risk. 

 

no appeal on the merits (s 41 

CPA).   

But disadvantaged party can 

apply for a rehearing (s 18 

Arbitration (Civil Actions) Act 

1983 (NSW); SCR Pt 72B r 5; 

DCR Pt 51A r 11; now s 42 

CPA, UCPR Pt 20 r 12), which 

court must order – either in full 

or in part (s 43 CPA);  

costs penalties if that party 

obtains judgment which no 

better than arbiter’s award: 

(S 18C Arbitration (Civil 

Actions) Act 1983 (NSW); SCR 

Pt 52A r 30; DCR Pt 39A r 31; 

now s 46 CPA, UCPR Pt 42 r 

12) 

Costs court order or parties’ 

agreement (s 28 CPA) 

arbitrator makes cost order; has 

same power that court has  

(s 54 CPA) 

 

Because a determination is made, arbitration is closer to litigation than mediation, but 

arbitration is more flexible than litigation in terms of procedure and the rules of 

evidence.
544

  

 

Germany  

In Germany the “alternative dispute resolution movement” arrived only in 2000. 

Mandatory mediation prior to litigation applies to cases within the jurisdiction of the 

Local Courts if they involve a value of less than 750 Euro.
545

  

                                                 
544

 J Hunter, C Cameron and T Henning, Litigation I: Civil Procedure (LexisNexis Butterworths, 7
th

 ed, 

2005) para 2.27. 
545

 § 15a of the Introductory Law to the Code of Civil Procedure (Fed) (as amended) allows state 

parliaments to legislate to the effect that legal proceedings in such cases can only be initiated once 

mediation has been attempted at an institution recognised for the purpose. Many German states, 

including Baden-Württemberg, have made use of this power: Law on the Obligatory Mediation of 

Disputes Out-of-court 2000 (BW) (as amended) [Gesetz zur obligatorischen aussergerichtlichen 

Streitschlichtung]. See on this law also N Alexander, “Mediation on Trial: Ten Verdicts on Court-
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Regarding alternative dispute resolution after litigation has commenced, the 2002 

reforms to the Code of Civil Procedure have empowered the courts to suggest that 

parties seek to resolve their dispute with the assistance of a mediator (§ 278 V). 

Arbitration cannot be ordered by the courts and is possible – instead of litigation - only 

for disputes where arbitration had been contractually agreed
546

 and where a will 

includes a clause that disputes amongst heirs are to be resolved by arbitration or where 

a byelaw such as an association‟s provides for arbitration.
547

 The decision of the 

arbitration body is final, that is, no application for rehearing by an ordinary court can 

be made.
548

  

 

Next, the courts‟ available statistical data on mediation and arbitration and the relevant 

interview data obtained, which show the attitudes of solicitors and judges interviewed 

in New South Wales to their practical use, are considered. 

 

Empirical data 

Court statistics 

The data presented in this section are drawn from available statistics for the NSW 

District and Supreme Courts.  

 

The NSW District Court‟s Annual Reviews from 2001 to 2004 do not include any 

figures on referrals to mediation. This suggests that the court may primarily or 

exclusively have made use of arbitration rather than mediation during this period. Its 

Annual Review 2008 states, however, that in 2008 the court referred 476 matters to 

                                                                                                                                            
Related ADR” (2004) 22 Law in Context: Alternative Dispute Resolution and the Courts 8 at 18-9; 

where, however, the Introductory Law to the Code of Civil Procedure is incorrectly translated as the 

“Introductory Law to the Civil Code”. In addition some alternative dispute resolution bodies have been 

established by chambers of commerce and trade, in consumer protection law, and so on; see H Morasch 

and E Blankenburg, “Schieds- und Schlichtungsstellen – ein noch entwicklungsfähiger Teil der 

Rechtspflege” [Arbitration and mediation bodies – a component of the administration of justice still 

capable of development] (1985) ZRP 217 and A Freckmann and T Wegerich, The German Legal 

System (Sweet & Maxwell, 1999) pp 169-70. In family law, mediation is quite established, however: see 

Justice J Beier, “The Woolf Report and German Procedure” (1997) 19 Liverpool L Rev 67 at 71. 
546

 For contractually agreed arbitration §§ 1025-1065 Code of Civil Procedure apply. 
547

 § 1066 Code of Civil Procedure. 
548

 § 1059 Code of Civil Procedure. Unless one of the rare exceptions in § 1059 Code of Civil 

Procedure applies, such as that the applicant was unaware that arbitration proceedings were pending 

and could not defend him- or herself properly for that reason. 
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mediation, about one third of these to court provided mediation provided by the 

Court‟s Assistant Registrars, of which about half settled.
549

  

 

According to its Annual Review 2003, during 2001 and 2002 the District Court 

employed the practice to generally refer cases to arbitration before they could be listed 

for hearing.
550

 That Annual Review reports, however, that as a result of legislative 

changes in workers‟ compensation, motor accidents, and personal injuries, the number 

of cases suitable for arbitration had significantly declined,
551

 which is apparent in the 

dramatic drop in the number of referrals to arbitration after 2002 shown in table 7.2. 

One year later it reports that in 2004 “the arbitration system run by the Court has 

almost ceased to exist.”
552

 The District Court‟s Annual Review 2008 reports a further 

steady decline from the figures for 2004 in table 7.2 to only 30 matters having been 

referred to arbitration in 2008.
553

 

 

Table 7.2: District Court referrals to arbitration 2001 - 2004 
 

Year Referred to  
arbitration 

Finalised at  
arbitration* 

By award By settlement** 

2001 ~ 5900 ~ 2900  N/A N/A 

2002 6575 ~ 4400  991 2724 

2003 1973 ~ 2500***  1024 999 

2004 605 593  260 333 

* The figures in this column, taken from the respective Annual Reviews of the court, are not consistent 

with the separate ones given for finalisations by award and settlement. 

** It is unclear whether this figure includes settlements before or during re-hearing. Most likely, cases 

settled in that manner are instead indicated as settled “before the court” or settled in “others” (see table 

7.1). 

*** The 2003 number of matters finalised at arbitration is higher than the number referred to arbitration 

because a matter may be referred to arbitration one year, but only finalised the next. The figures are 

taken from the District Court‟s Annual Reviews, available at www.lawlink.nsw.gov.au.  

 

Table 7.3 below shows the District Court‟s published statistics from 2002 to 2004 on 

the use of arbitration in context of disposal outcomes.  

 

                                                 
549

 District Court of New South Wales, Annual Review 2008, p 18. 
550

 District Court of New South Wales, Annual Review 2003, p 16. 
551

 District Court of New South Wales, Annual Review 2003, pp 14, 16. 
552

 District Court of New South Wales, Annual Review 2004, p 5. 
553

 District Court of New South Wales, Annual Review 2008, p 18. 

http://www.lawlink.nsw.gov.au/
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Table 7.3: District Court disposal outcomes 2002 - 2004 

Year           Before the court At arbitration               Others 

 judgment struck 
out 

settled award settled settled discon- 
tinued 

trans- 
ferred 

2002 995 864 919 991 2724 2952 685 180 

2003 1021 1078 436 1024 999 2611 535 96 

2004 1148 1157 2230* 260 333* * 366 101 

* In the 2004 Annual Review, the settlement figure of 2230 includes 333 matters settled at arbitration 

and an unknown number of cases settled under “others”. The 2001 report provided no precise figures. 

The figures are taken from the District Court‟s Annual Reviews, available at www.lawlink.nsw.gov.au.  

 

Table 7.3 indicates that the NSW District Court was successful in lowering its 

workload through referrals to arbitration, since with the exception of 2004, the number 

of cases finalised at arbitration through either an award or settlement was always 

higher than the number of cases finalised by way of either judgment or settlement 

before the court.  

 

With regard to the NSW Supreme Court, its statistics as published in its Annual 

Reviews do not distinguish the manner in which cases were disposed of, so that it is 

not possible to duplicate table 7.3 for the Supreme Court. According to its Annual 

Review 2003 the court began to refer cases for mediation either with or without the 

consent of the parties in 2003,
554

 which implies that the cases listed in table 7.4 below 

for the years prior to 2003 were all referrals by consent of both parties.  

  

Table 7.4: Supreme Court referrals to arbitration and mediation 2001 - 2004 
 

Year Referred  
to arb. 

Heard at  
arbitration* 
 

Settled at  
arbitration 

Re-
hearings 

Court-annexed 
mediation 
referrals** 

Percent. of  
cases settled  
at mediation*** 

2001 21  5 12 2 171 60% 

2002 58  21 32 0 147 64% 

2003 44  N/A  N/A  N/A 207 65% 

2004 15  N/A  N/A  N/A 298 67% 

*unclear whether “heard” means finalised by award. 

**includes referrals by Common Law and Equity Divisions, not Court of Appeal; on the latter see *** 

***the percentage includes number of cases referred to mediation by Court of Appeal: 23 in 2002, 11 in 

2003, and 10 in 2004; in prior years the Court of Appeal did not refer matters to mediation. 

The figures are taken from the Supreme Court‟s Annual Reviews, available at 

www.lawlink.nsw.gov.au.  

 

The above tables suggest a disparity between the NSW District and Supreme Courts in 

the period between 2001 and 2004 in terms of which alternative dispute resolution 

method was used more frequently in practice: arbitration by the former, mediation by 

                                                 
554

 Supreme Court of New South Wales, Annual Review 2003, p 20. 

http://www.lawlink.nsw.gov.au/
http://www.lawlink.nsw.gov.au/
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the latter. The Annual Reviews 2008 of both NSW courts show, however, that the 

picture has changed since then, and that mediation is now the preferred alternative 

dispute resolution mechanism at both courts. In 2008 the District Court referred 476 

matters to mediation, as opposed to only 30 to arbitration;
555

 the Supreme Court 

referred 567 matters to mediation, as opposed to none to arbitration.
556

 

 

During the period of research, the German provision allowing the courts to suggest 

dispute resolution with the assistance of a mediator did not exist. Thus statistical data 

on its use by German Regional Courts during that period are not available.  

 

Interview data 

With regard to attitudes to alternative dispute resolution mechanisms, just over half of 

the solicitors interviewed in New South Wales indicated that they regularly advise 

clients to consider alternative dispute resolution mechanisms. Some personal injury 

plaintiff representatives stated that they never or almost never do so. Some of these 

reasoned with the attitude of insurance companies, as in the following example: 

 

I did initially when I first started. My experience is that mediations were used 

as an exploratory on the part of the insurers to find out what we thought the 

case was worth, and they basically used it as a search and find exercise to then 

come back and fight it in the courts. In arbitration, insurance companies again 

didn‟t call all their evidence, heard the whole case, worked out where all the 

pitfalls in our case were, lodged an appeal and came back and re-ran it. In 

other words, they didn‟t come with clean hands. Plaintiff representative, NSW 

 

In case law preceding the period when the interviews for this study were conducted, 

NSW Supreme Court judges expressed a belief in the value of referring cases to 

mediation even if one of the parties stringently objects.
557

  

 

Most of the judges interviewed in New South Wales between December 2003 and 

April 2004 stated that they encourage alternative dispute resolution, but never or rarely 

                                                 
555

 District Court of New South Wales, Annual Review 2008, p 18. 
556

 Supreme Court of New South Wales, Annual Review 2008, p 61; not including the Court of Appeal. 
557

 See for instance Remuneration Planning Corporation v Fitton [2001] NSWSC 1208 (Hamilton J); 

Higgins v Higgins [2002] NSWSC 455 (Austin J); Yoseph v Mammo [2002] NSWSC 585 (Barrett J); 

Singh v Singh [2002] NSWSC 852 (Hamilton J). 
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compel it. This is likely to have changed in the practice of the NSW courts since 

referral to alternative dispute resolution has become mandatory.  

 

The method of alternative dispute resolution clearly favoured by solicitors and judges 

interviewed in New South Wales was mediation rather than arbitration. Judges most 

frequently explained this preference with the successful operation of mediation and its 

facilitation of settlement. Solicitors, however, most frequently cited reasons associated 

with perceived disadvantages of arbitration:  

 higher costs  

 frequent applications for re-hearing and  

 arbitration is like a court hearing:  

 

I‟m not fond of arbitration. I think arbitration should be kept for what it was 

supposed to be for in the first instance: small straight forward cases rather 

than pushing everything through there. All it does is double costs. Defendant 

representative, NSW 

 

             I‟m not a fan of arbitration. I think there‟s a shortage of competent and 

experienced arbitrators. There is also a real prospect of time and, accordingly, 

cost overruns in arbitrations, because lay tribunals aren‟t willing to discipline 

the parties and their lawyer advocates in a confident way, where an 

experienced judge can shut people down and tell them to move on and drive 

things to the real point. Plaintiff representative, NSW 

 

In contrast to the findings in New South Wales, a large majority of the lawyers 

interviewed in Baden-Württemberg stated that they do not or almost never advise 

clients to consider alternative dispute resolution mechanisms, some specifying that 

they don‟t when representing patients in medical negligence cases. The most 

frequently given reasons they gave for their negative attitude to alternative dispute 

resolution mechanisms were: their own ability to negotiate a settlement with the 

opponent, problems with skills and competency of professional mediators, and 

additional cost. The following comment is an illustration: 

 

I don‟t like this mediation, which is a prerequisite now [in some Local Court 

cases before legal action can be brought]. As lawyer one is not really prepared 
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to be told something by another lawyer who turns up as a mediator. And 

because one attempts to settle the matter beforehand anyway, one does not 

need him either. It‟s unnecessary and prolongs the proceedings. Plaintiff 

representative, BW 

 

Discussion 

The finding that the most frequently cited three reasons in favour of mediation by 

solicitors interviewed in New South Wales are all associated with perceived 

disadvantages of arbitration do not appear to be a ringing endorsement of either of 

these two alternative dispute resolution mechanisms. It suggests criticism of 

arbitration and that mediation may merely be perceived as a lesser evil. 

 

The endorsement of mediation as preferred alternative dispute resolution mechanism 

by the judges interviewed in New South Wales on the grounds of its successful 

facilitation of settlement can be interpreted as an acknowledgement of the intrinsic 

benefits of settlement to the parties as outlined early in this chapter and as pragmatic 

recognition that if successful, it saves the court work. The Chief Justice of NSW 

Spigelman has pointed to its benefits for the parties: early dispute resolution, saving 

cost and the availability of broader and more flexible solutions.
558

 At least at the NSW 

District Court, however, it appears from current Practice Note DC (Civil) No 1, which 

became effective on 7 September 2009, that referrals to mediation are generally made 

only at the status conference, between 8 and 11 months from commencement - and 

thus only shortly before the aimed for finalisation within 12 months -
559

 and only in 

appropriate cases at the (first) pre-trial conference.
560

 The Supreme Court‟s Practice 

Notes are not explicit with regard to when referrals to mediation are made. 

 

Even though mediation has now acquired a central role in civil litigation as a means to 

save judicial resources by resolving disputes without a trial, and, if successful, 

embodies the advantages of settlement outlined in the first part of this chapter, strong 

concerns about mediation and arbitration have been raised in the literature. Both are 

                                                 
558

 Chief Justice of NSW JJ Spigelman, “Case Management in New South Wales”, Address to the 

Annual Judges‟ Conference, Kuala Lumpur, Malaysia, 22 August 2006, p 23, www.lawlink.nsw.gov.au, 

accessed 12/12/2006. 
559

 District Court Practice Note DC (Civil) No 1, effective from 7 September 2009, clauses 1, 8.1-8.4, 1. 
560

 District Court Practice Note DC (Civil) No 1, effective from 7 September 2009, clause 5.9. 
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conducted in private, away from the court room, and thus lack transparency and do not 

guarantee procedural fairness and natural justice.
561

 Wright has argued that this 

privatisation of civil litigation poses a far greater threat to the civil administration of 

justice than cost and delay.
562

 As a result of the power of the NSW courts to refer 

cases to mediation or arbitration, even if one of the parties object, litigants‟ rights to 

access the courts are effectively denied, which contravenes Article 14 of the 

International Covenant on Civil and Political Rights and Article 6 (1) of the European 

Convention on Human Rights. Indeed, in England court referral to mediation against 

the objection of one of the parties has been held to be an unacceptable constraint on 

the right of access to the court in violation of Article 6 of the European Convention.
563

 

 

NSW Chief Justice Spigelman has acknowledged that “compulsory mediation is a 

contradiction in terms”.
564

  

 

Mandatory referrals to mediation have led to satellite litigation about the courts‟ 

entitlement to do so,
565

 enhancing delay in the NSW court system and increasing 

litigation costs for the litigants. If successful, mediation is likely to be cheaper than a 

trial, but where mediation fails, litigants are saddled with additional delay and costs 

because lawyers have spent more time, and the mediator and the hire of the mediation 

room have had to be paid in addition to the court costs. The same applies if arbitration 

fails. Further, as Scott has argued and as suggested by some of the solicitors 

interviewed in this study, some litigants may use mediation or arbitration as a ploy to 

discover more about their opponent‟s evidence and positions on particular issues.
566

 

                                                 
561

 M Redfern, “A place for the courts in the dispute resolution process” (2005) 16 ADRJ 79 at 83; K 

Mack, Court Referral to ADR: Criteria and Research (Australian Institute of Judicial Administration 

and NADRAC, 2003) p 53. 
562

 T Wright, “Research and Civil Process Reform: Commentary on Lord Browne-Wilkinson‟s „A sheep 

in Woolf‟s clothing‟”, Speech delivered at the Supreme Court of NSW Annual Conference, 11 

September 1998, p19, on file with the author. 
563

 Halsey v Milton Keynes General NHS Trust; Steel v Joy and Halliday (2004) 4 All ER 920; Reed 

Executive Plc v Reed Business Information Ltd [2004] 4 All ER 942. 
564

 Chief Justice of NSW JJ Spigelman, “Address to the LEADR Dinner”, University and Schools‟ Club 

Sydney, 9 November 2000, p 4, www.lawlink.nsw.gov.au, accessed 16/3/2004. 
565

 See for instance Waterhouse v Perkins [2001] NSWSC 13; Morrow v chinadotcom [2001] NSWSC 

209; Idoport Pty Ltd v National Australia Bank Ltd [2001] NSWSC 427; Remuneration Planning 

Corporation Pty Ltd v Fitton [2001] NSWSC 1208; Higgins v Higgins [2002] NSWSC 455; Yoseph v 

Mammo [2002] NSWSC 585; Singh v Singh [2002] NSWSC 852; Rajski & Anor v Tectran Corporation 

Pty Ltd & Ors [2003] NSWSC 478. 
566

 I Scott, “Adjusting the Interests of Parties and Courts: Uniformity, Diversity and Proportionality”, 

Keynote Address, 22
nd

 AIJA Annual Conference Proportionality – cost-effective justice?, 17-19 

September 2004, p 24. 
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Another issue raised by mandatory mediation and arbitration referrals is potential 

unfairness. Mark Galanter has drawn attention to the advantages „repeat-players‟ enjoy 

in litigation.
567

 As Garth has argued, these advantages also exist in the context of 

ADR. Leading organisations offering alternative dispute resolution have an intrinsic 

interest in pleasing those that are likely to hire a mediator on their list to retain their 

„business‟ and regular users gain familiarity with particular mediators and arbitrators 

that „one-shot‟ litigants lack.
568

 This may put regular users at an advantage. 

 

Section 27 Civil Procedure Act 2005 (NSW) imposes a duty on the parties to 

participate in the mediation in good faith,
569

 but if parties are compelled by the court to 

mediate against their will, their participation in good faith must arguably be in doubt. 

The legislation does not define “good faith”. In Aiton v Transfield Einstein J stated 

there should be no such definition as it would depend on the circumstances of each 

case whether a party participates in good faith.
570

 But there appears to be a 

fundamental problem: since mediation sessions are privileged and confidential,
571

 how 

are the courts to establish whether the parties did participate in good faith? And if the 

courts do investigate what occurred, the confidentiality of mediation sessions appears 

to be under threat.  

 

Arbitration is arguably the worst of all alternative dispute resolution schemes, because 

not only does it raise most of the same concerns as mediation, but a decision is 

imposed on the parties. The interview data suggest that many of the solicitors 

interviewed in this study share that assessment. Because of its similarity to litigation, 

arbitration may be seen as a means to save court resources in denial of any right of 

access to the court. Recently the NSW Chief Justice has acknowledged that arbitration 

                                                 
567

 M Galanter, “Why the Haves Come out Ahead” (1974) 9 Law & Soc Rev 95. 
568

 BG Garth, “Tilting the Justice System: From ADR as Idealistic Movement to a Segmented Market in 

Dispute Resolution” (2002) 18 Georgia State Uni L Rev 927 at 934-5. The mutual interests of courts 

and mediators in referral of cases to mediation have also been pointed out by Justice R Sackville, 

“Courts in Transition” (2003) New Zealand L Rev 185 at 201. 
569

 Formerly s 110L Supreme Court Act 1970 (NSW) and s 164D District Court Act 1973 (NSW). 
570

 [1999] NSWSC 996 at paras [155]-[156].  
571

 Sections 30, 31 CPA; formerly s 110P, Q Supreme Court Act 1970 (NSW) and s 164F, G District 

Court Act 1973 (NSW). 
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may not provide the quality of justice of a hearing by a judge.
572

 It is therefore good to 

see that referrals to arbitration are now rare at both NSW courts. 

 

The power of the courts to order referral to mediation or arbitration against the parties‟ 

objections logically suggests that parties would be well advised to consider settlement 

before costs escalate, ideally before legal action is taken, in the knowledge that the 

dispute is likely to be sent to mediation or arbitration in any event. But as seen in the 

first part of this chapter, the data indicate that nevertheless, in New South Wales 

negotiated settlement frequently occurs only late in the litigation process. 

 

The NSW Supreme Court‟s Annual Review 2008 argues that even if mediation fails, it 

is often useful from the perspective of cost and delay, because it helps to define the 

issues between the parties.
573

 From the perspective of cost and delay, however, reform 

of the pleadings rules as recommended in chapter 6 would logically be considerably 

more efficient than waiting for a failed mediation attempt. Especially the introduction 

of pre-action protocols, as recommended in chapter 6, would be a considerably more 

effective means to facilitate settlement and reduce costs and court time.  

 

Judicially promoted settlement is discussed next, in context with relevant procedural 

rules and interview data. 

 

Judicial promotion of settlement 

Legal regulation 

In New South Wales there is no rule imposing an obligation on courts to encourage or 

promote settlement. As seen earlier, the rules focus instead on court referral to 

mediation or arbitration. As part of the inherent role of judges, however, it is possible 

for judges to encourage the parties to settle.  

 

The German Code of Civil Procedure in contrast requires judges to not only 

encourage, but actively promote settlement. This is based on the German philosophy 

that the civil administration of justice is also a public welfare institution, and should 
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thus also aim at the restoration of social harmony.
574

 It reflects the belief that 

settlement fosters legal peace between the parties in a more lasting way than a judicial 

decision.
575

 

 

Until 31 December 2001 the German Code of Civil Procedure in § 279 prescribed a 

judicial duty to promote settlement at all stages of the proceedings. Since the 

procedural reforms effective from 1 January 2002 the emphasis on this judicial 

obligation has become even stronger. §§ 278 II, III, IV, 279 now prescribe that there is 

to be a conciliation hearing immediately prior to the first oral hearing, which is 

somewhat equivalent to a pre-trial conference in New South Wales, as shown in 

chapter 8. The amended provisions also sharpen the requirement for the litigants to be 

present at that hearing.  

 

The role of the German judge in promoting settlement can best be compared with that 

of a conciliator since it is equivalent to what the National Alternative Dispute 

Resolution Council of Australia (NADRAC) defines as conciliation:
576

 

 

            Conciliation is a process in which the parties to a dispute, with the 

assistance of a dispute resolution practitioner - [defined as:] an impartial 

person who assists those in dispute to resolve the issues between them - 

(the conciliator) identify the issues in dispute, develop options, consider 

alternatives and endeavour to reach an agreement . . .  The conciliator may 

. . . make suggestions for terms of settlement, give expert advice on likely 

settlement terms, and may actively encourage the participants to reach an 

agreement.
577

 

  

The German judicial role also has an element of what the National Alternative Dispute 

Resolution Council of Australia (NADRAC) defines as evaluative mediation,
578

 since 
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the judge also has to give the litigants his or her preliminary evaluation of the merits of 

the respective parties‟ positions as apparent from their pleadings and submissions in 

court (§ 278 II). 

 

Since fostering a settlement-in-court is a specific part of the judicial function in 

Germany, the court should seek to ensure that the terms of settlement between the 

parties are just.
579

 To achieve that, the court is entitled to make a specific settlement 

proposal, which can include a proviso that the settlement can be revoked by either 

party within a particular period of time.
580

 Importantly, as a result of the due process 

principle, neither under the former nor under the new rules did or does the court ever 

meet with each litigant or their lawyer separately. Settlement is only discussed at the 

hearing in the presence of both parties and their representatives.
581

  

 

Settlements concluded in court have the same force as a judgment and can be executed 

in the same way.
582

 They can incorporate agreement between the parties on issues 

beyond the litigation concerned and encompass the resolution of further proceedings 

pending between the parties.
583

  

 

Next, the interview data obtained on judicial methods of encouraging settlement are 

reported, followed by a presentation of observations made in court and relevant court 

file analysis data.  

 

Judicial methods of encouraging settlement 

Interview data 

In answer to the questions „What do you see as the role of the judge at a civil trial?‟ and  

„What do you see as the role of the judge in pre-trial civil case management?‟ only two of 

the 22 judges interviewed in New South Wales mentioned settlement in response to 

each question. In answer to the more specific question “What role, if any, are you 
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prepared to play in recommending that the parties settle?” about a third of the judges 

interviewed stated that they play a proactive or considerable role. But the comments 

of these judges on how they recommend that the parties settle imply a fair degree of 

passivity. Table 7.5 below collates their responses in the order from most passive to 

most proactive:  

 

Table 7.5: Methods of recommending settlement according to NSW judges 

interviewed 

 

 SCM  

CLD* 

 

SCJ 

CLD 

** 

SCJ 

ED 

*** 

SCJ 

ED 

 

DCJ 

**** 

DCJ 

 

DCJ 

 

DCJ 

 

DCJ 

 

ask whether 

settlement explored/ 

mediation considered 

x   x     x 

encourage to discuss 

settlement 

    x   x  

point out risks of 

litigation/ 

uncertain outcome 

 x x      x 

point out cost risk for 

unsuccessful party 

x  x     x x 

state that case 

difficult for both 

parties 

x         

suggest that it is in 

the parties‟ interests 

to discuss their 

differences 

x    x     

if just a question of 

the amount, go 

through the cost 

considerations in 

detail 

      x   

point out the 

difficulties each 

party faces 

     x x   

suggest alternative 

ways of resolving the 

dispute 

      x   

in disputes among 

family members/ 

small town point out 

that it is better to try 

and settle 

 x x       

where parties have       x   
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longstanding 

business relationship, 

suggest alternative 

ways of resolving the 

case 
* SCM CLD = Supreme Court Master Common Law Division 

** SCM CLD = Supreme Court Judge Common Law Division 

*** SCJ ED = Supreme Court Judge Equity Division 

*** DCJ = District Court Judge 

 

Table 7.5 shows that only two of the judges interviewed - both from the NSW District 

Court – indicated the use of proactive methods to encourage settlement. Conversely, 

however, the large majority of solicitors interviewed in New South Wales stated that 

judges do take an active role in encouraging settlement. 

 

In this context, the answer of a solicitor to the question what are the most important 

attributes of effectively conducted proceedings at the pre-trial stage is noteworthy: 

 

I think judges have to understand and read the background to the cases that 

they‟re managing in a directions list, and with that understanding make 

directions with a view to flushing out what‟s really in dispute at an early stage 

and expressly encourage the parties to explore settlement at an early stage. I 

think the judges have to be increasingly attuned to rabid and unconstrained 

adversarial behaviour between lawyers and jump on it, because I‟ve detected an 

increasing trend toward aggressive adversarial litigation. Plaintiff 

representative, NSW 

 

In contrast to the degree of passivity in the responses of NSW judges interviewed, all 

but two of the 21 judges interviewed in Baden-Württemberg saw their primary judicial 

role as bringing about an amicable settlement. Asked to explain why, they reasoned 

that every agreed solution is better than an imposed solution, that settlement allows 

solutions the law doesn‟t provide for, and referred to the importance of appeasement 

between the parties. None referred to their obligation under the Code of Civil 

Procedure to promote settlement. 

 

Consistently, all but one stated that they play a proactive or considerable role in 

encouraging the parties to settle. The following comments are typical of the statements 

made as to their methods of doing so. Note that the first response shows the 
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application of § 278 Code of Civil Procedure as discussed in chapter 5, which 

prescribes the form of the first oral hearing:  

 

             First I summarise the facts and the legal issues [as apparent from the pleadings]. 

The parties may not interrupt here and there one has to tell them clearly and 

without obscuring how the case lies. That is the only way the parties open up to 

you and then it is important that the legal representatives are given the 

opportunity to speak and also the parties of course, if this is requested. It is also 

important to look at the parties and to listen to them and talk to them. They need 

to feel that they are taken seriously. Under such circumstances a settlement 

usually works out. RCS judge, BW 

 

             I suggest settlement particularly in cases where I have the impression that it 

makes sense to settle the dispute. That is the case in by far the most of the 

disputes, because in my opinion there are only few cases which should be 

resolved by judgment. I attempt to work towards a settlement particularly during 

the first hearing, simply because at that time it is most economic. I don‟t put a lot 

of pressure on the parties in this respect. I tell them basically how I evaluate the 

various risks of the respective party at the moment of my settlement proposal and 

of course the advantages that the settlement will bring: that they are saving court 

fees, about the possibility to regulate matters that I cannot regulate in a judgment 

and that the proceedings will thereby also come to an end, because everybody 

can appeal, then it will cost even more, the uncertainty rises and that therefore it 

makes more sense to settle the dispute here due to mostly economic reasons. And 

at the end of a more or less long speech I make a proposal as somewhat of a 

golden bridge, and then it remains to be seen whether they‟ll settle or not. RCS 

judge, BW 

 

The responses of judges interviewed in Baden-Württemberg suggest more proactive 

methods in encouraging the parties to settle than those indicated by NSW judges 

interviewed. All lawyers interviewed in Baden-Württemberg stated that judges do take 

an active role in encouraging settlement.  

 

The majority of the judges interviewed in Baden-Württemberg stated that they had a 

role to ensure a just settlement and said they fulfilled that role by themselves 
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proposing specific terms of settlement. Only a few of the judges perceived the 

achievement of just settlement terms as primarily the role of the lawyers. 

 

The following comment by a German lawyer suggests that if judges allocate 

considerable time for settlement discussions at the first oral hearing, this harbours the 

potential of settling even complex cases with a lot of money at stake: 

 

The first hearing should not be too short. When a judge takes one afternoon of his 

or her time for a bigger building dispute, it is quite likely that one gets rid of this 

building dispute. Sometimes astonishing even for me, where the parties are 

200,000 German marks apart at the beginning, by means of a comprehensive 

discussion and the judge really getting down to it, the dispute can actually be 

resolved in one oral hearing. Defendant representative, BW 

 

Observations 

During the primary author‟s attendance at 24 pre-trial conferences and seven days of 

trial at the NSW District Court and at 13 pre-trial conferences and one day of trials at 

the NSW Supreme Court there was no instance where the judicial officer raised the 

issue of settlement. In five pre-trial conferences observed at the NSW District Court 

the judicial officer referred the dispute to arbitration, however (in one matter against 

the defendant‟s objection).  

 

In the nine first oral hearings observed at the Regional Court Stuttgart all plaintiffs and 

often the defendants, including medical practitioners accused of negligence, and in one 

case a representative of the defendant insurer were present at the hearing. Following 

the prescriptions of § 278 of the Code of Civil Procedure for the first oral hearing all 

plaintiffs were invited by the court to tell what had happened to them and the judges 

listened intently. The judges gave a preliminary evaluation of the case on the basis of 

both parties‟ pleadings and discussions with the legal representatives followed. In 

seven of the nine cases observed, the court then excused itself for a short period of 

time to consider the terms of a settlement proposal it presented to the parties and their 

lawyers afterwards. 

 

Court file analysis data 
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The NSW court files analysed recorded no judicial encouragement of settlement; but 

that does not necessarily mean that this did not happen. In 48 (40 per cent) of the 

German court files analysed, a settlement proposal by the court was recorded. Of these 

20 were medical negligence cases, 16 were building disputes and 12 involved an 

alleged liability of public authorities. Since only cases resolved by judgment were 

analysed, all these settlement proposals were ultimately rejected; in 26 cases at the 

hearing itself and in 22 cases the court‟s settlement proposals were revoked after the 

hearing.  

 

Discussion 

Because of the relatively small number of proceedings observed, the observations in 

court do not allow any firm comparative conclusions on judicial encouragement of 

settlement. Nor do the court file analysis data. The data obtained from interviews with 

judges in New South Wales and Baden-Württemberg tentatively suggest that in 

contrast to judges at the Regional Court Stuttgart the judges at the NSW courts may 

not encourage settlement very proactively.  

 

This tentative finding is in line with the results of deGaris‟s questionnaire survey of 

Australian Federal Court judges in the early 1990s.
584

 While 87 per cent of the judges 

he surveyed agreed that in most cases settlement is better than adjudication, and 47 per 

cent stated that their involvement “assists the parties in reaching settlement”, only 20 

per cent suggested the most effective way for judges to participate in the settlement 

process was “persistently encouraging the parties to settle”, while 40 per cent 

responded the most effective judicial method was “allowing the parties to engage in 

settlement discussions without judicial interference”.
585

 Similarly equivocal views 

were expressed by the forty Federal Court judges interviewed for the evaluation study 

of the Federal Court‟s individual docket system in 1999 and 2000, but the report did 

not quantify the response patterns.
586

 In 1989 Justice Davies observed that in his 
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experience at pre-trial conferences only “lip service” is paid to discussion of 

settlement.
587

 

 

The interview data obtained from interviews with judges at the Regional Court 

Stuttgart suggest that they have internalised the philosophy of the civil administration 

of justice as a public welfare institution. Not only did the large majority perceive the 

promotion of an amicable settlement as their primary judicial role, but on being asked 

to explain why, none referred to their statutory obligation to do so. In terms of their 

methods of promoting settlement, the interview data indicate that they use multiple 

arguments including cost and time savings and the uncertainty of the outcome. In New 

South Wales these arguments would make a lot more sense than in the German 

context, where due to the statutory fee system and the comparatively short duration of 

proceedings, these benefits are actually relatively small. 

 

With regard to the ideal method of judicial promotion of settlement, Justice Hendel, 

one of the Presiding Judges at the Regional Court Stuttgart, in an article in the leading 

German judges‟ journal highlights the importance of communication with the 

litigants.
588

 He argues that an imposed resolution must be secondary to the 

autonomous consensus of those directly affected and the duty of the judge in 

promoting settlement is therefore to create the conditions of acceptance and 

consensus.
589

 To achieve this, he states it is vital that the litigants can express their 

perspectives, interests and emotions. Further, he argues that judges should create the 

conditions for the parties to trust them by demonstrating profound knowledge and 

understanding of the dispute as gained from the respective pleadings, legal 

competency, and an understanding of the parties‟ concerns.
590
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The method Justice Hendel proposes is congruent with the findings of the 

psychological school of procedural justice on litigants‟ satisfaction and perceptions of 

fairness regarding dispute resolution processes and the recommendations of the 

therapeutic jurisprudence school.
591

 The American Perceptions of Justice study found 

that litigants‟ perceptions of being treated with dignity and procedural care being taken 

and having a sense of control were most significant in terms of their satisfaction with 

the dispute resolution process and their perceptions of fairness.
592

 Similarly, Tyler, 

reviewing a number of American empirical studies, concludes that there are four core 

elements influencing litigants‟ assessments of fairness: first, having a voice; secondly, 

being treated with respect and dignity; thirdly, the trustworthiness of the judge or other 

officiating third party gained by listening, considering the litigants‟ statements, 

explaining the legal position, and caring; fourthly, the honesty, neutrality, and 

impartiality of the judge or other officiating third party.
593

 The 1997 Australian study 

on personal injuries‟ plaintiffs‟ satisfaction with dispute resolution processes mirrored 

the American findings on the importance of these elements to litigants.
594

 

 

The reluctance of the NSW judges interviewed to proactively promote settlement 

implied by their comments on method may be based on beliefs that it is not 

appropriate for them to do so. The data obtained from interviews with lawyers in both 
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systems on whether judges should be proactive in encouraging settlement are reported 

next. 

 

Appropriateness of judicial promotion of settlement 

Interview data 

In response to the question whether judges should take an active role in encouraging 

settlement, the majority of lawyers in both systems answered in the affirmative. The 

comments below illustrate some of the reasons given by solicitors in New South 

Wales: 

 

It‟s best for the parties to arrive at a decision which is a win/win situation rather 

than a win/lose. Plaintiff representative, NSW  

 

I think if every case ran, you‟d have five, six, seven years delay in cases coming 

on. So I think they do have a role there. Plaintiff representative, NSW 

 

They should. It‟s an appropriate role, and it does often help. Sometimes you‟ve 

got a client that is not taking your advice and it needs the judge‟s words. 

Defendant representative, NSW 

 

Yes, because court proceedings are lengthy and expensive, and I think that 

parties respect the opinion of the judge very much. Defendant representative, 

NSW 

 

It helps the parties as to what they‟re thinking, which direction they‟re heading 

and what the perception of the witnesses is. Defendant representative, NSW 

 

            Some suggested that judicial encouragement of settlement can only be effective if the 

judge is familiar with the case, as the comment below illustrates: 

 

Judges should play an active role in encouraging parties to settle their dispute 

the sooner the better, but it really can‟t be done until the judge develops a 

reasonable awareness of what the case is about, and unfortunately that often 

doesn‟t happen at an early stage. Plaintiff representative, NSW 
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In Baden-Württemberg the most frequent reasons given by lawyers interviewed why 

judges should take an active role in encouraging settlement were: 

 settlements are often appropriate/most sensible/black and white matters are rare 

 the parties accept the judge more than their lawyer‟s advice 

 the importance of legal peace 

 it saves costs 

 settlements are more satisfying than judgments, and 

 settlements shorten the duration of proceedings. 

 

The comment by a German lawyer below is typical:  

 

I believe that the satisfaction of the parties with the assistance of a judge has 

great significance. If the judge says that they should settle, in agreement with the 

lawyers, the parties believe it and leave satisfied. If you simply correspond back 

and forth between the lawyers and a compromise is perhaps reached, you will 

hear: you gave my money away. Settlement creates far greater legal peace 

between the participants. Defendant representative, BW 

 

All interviewees were asked whether judicial encouragement of settlement affects 

judicial impartiality. Most judges interviewed in New South Wales thought it would, 

at least if the judge did more than merely suggesting that the parties settle their dispute 

and if the judge encouraging settlement was also the trial judge. Some said impartiality 

would not be affected, but the perception of bias might or would arise.  

 

The views of solicitors interviewed in New South Wales were divided: about half 

thought judicial impartiality would be affected or at risk, at least if the judge 

encouraging settlement was also the trial judge, or the perception of bias would arise, 

the others denied that judicial encouragement of settlement would affect impartiality.  

 

In contrast in Germany, where the judge has a statutory duty to promote settlement 

and remains the trial judge if settlement fails, almost all judges and lawyers did not 

regard judicial impartiality as affected as a result of that judicial role. Indeed, most 

interviewees in Baden-Württemberg expressed surprise at the question, asking „why 

should it?‟  
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The following are some of the responses given: 

 

             No, not at all; to the contrary. When settling a dispute, the judge as an 

independent entity has to proceed in the same objective manner and take into 

account the interests of both parties as if he [sic] was rendering a judgment. RCS 

judge, BW 

 

            No. Often the proposal may deviate a little from the legal position. But that has 

nothing to do with partiality, but with the evaluation of interests and with 

chances and risks that one assesses. I say every now and again: „If I had to 

decide this now, the solution would be x. The law provides this. However, I think 

that solution y that deviates from that makes more sense for these reasons‟ and 

then one can attempt to convince the parties thereof. RCS judge, BW 

 

            On the contrary, he [sic] is even put into a situation where he can avoid an all or 

nothing decision. Precisely because in a settlement a balancing of risks can take 

place, I see no reason for why a judge should or could create an impression of 

being biased as the result of a settlement proposal that he has prepared well. 

Defendant representative, BW 

 

            By working towards both parties, it is strictly speaking the opposite, since he [sic] 

attempts to find a reasonable balancing of interests. Defendant representative, 

BW 

 

            The judge will balance the interests of both parties. I do not know of any case 

where I had the impression that the judge was biased in favour of a certain party 

in any way. Defendant representative, BW 

 

The following comments by solicitors interviewed in New South Wales who denied 

that judicial impartiality would be affected by judicial encouragement of settlement 

suggest the same perceptions: 

 

No. I think they divorce themselves from that. They can‟t impose their will on 

anybody, but they‟re just giving the benefit of their experience. Plaintiff 

representative, NSW 
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I don‟t see that. I mean, ultimately they‟re going to make a decision one way or 

the other. If they‟re expressing a preliminary opinion of the way they‟re thinking, 

I don‟t see how that affects the outcome, it just alerts parties to go away and 

resolve the thing two weeks earlier than otherwise might have been the case. 

Defendant representative, NSW 

 

No, I think they can be quite neutral. And they can say that the reason that 

they‟re encouraging settlement has nothing to do with the merits of anyone‟s 

particular case, but it‟s in the interests of resolving this before they waste any 

more of their client‟s time and money. Defendant representative, NSW 

 

In terms of timing, most NSW solicitors interviewed who expressed the opinion that 

judges should encourage settlement favoured the pre-trial stage:  

 

Pre-trial judges should get more involved and provide some guidance to the 

parties, and I think that might achieve earlier settlements. But that‟s not the 

practice at the moment though. Plaintiff representative, NSW 

 

I think it‟s far better to get the parties thinking about trying to settle the case well 

before the trial. So I think cases should be better case-managed, and a judge 

should prescribe that at a pre-trial conference and actually talk about the issues 

and find out about the issues. Plaintiff representative, NSW 

 

            [M]aybe a judge, someone with more authority than for example the registrar, 

could conduct pre-trial conferences. Certainly plaintiffs would take that person‟s 

opinion about the case at a higher level, and certainly it would have the effect of 

bringing insurers to a realisation of what cases are worth sooner rather than 

later. Defendant representative, NSW 

 

Similarly the comment of a District Court judge: 

 

I would like to see a much earlier intervention in cases by judges to try and 

resolve them rather than just accept them as a fait accomplit and manage them. 

And I think if you could do that, you‟d probably get rid of a lot of cases a lot 

earlier. District Court judge, NSW 
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Discussion 

The reasons given by lawyers interviewed in Baden-Württemberg in favour of an 

active judicial involvement in promoting settlement would be equally valid in New 

South Wales, and some of these were indeed mentioned by that half of the solicitors 

interviewed in New South Wales who thought judges should encourage settlement as 

the comments cited earlier illustrate. The responses of interviewees in Baden-

Württemberg, where, as seen in chapter 5, the legal principles on judicial impartiality 

are the same as in Australia, who regarded the idea that judicial encouragement of 

settlement might affect judicial impartiality as a bit of a mystery, make the answers of 

NSW judges interviewed who stated that judicial encouragement of settlement does 

affect judicial impartiality a bit of a mystery. The following factors may explain their 

beliefs: 

 as a result of strong traditions and possibly constitutional issues, at least for 

Federal Court judges, encouraging settlement may not be perceived as a 

legitimate part of the judicial role 

 there may be perceptions that lawyers would object to judicial encouragement 

of settlement on the grounds of improper exercise of judicial power or 

perception of bias. 

 

Both concerns have been raised in the Australian literature. Sir Laurence Street once 

famously opined that a judicial role in promoting settlement represents “a very real 

threat to the very foundation of public confidence in the courts”.
595

 When his 

comments are read in context, however, it is clear that the core of his objection lay in a 

judge as mediator conducting a private discussion with each of the parties 

separately.
596

 Sir Laurence Street expressly acknowledged that a discussion of 

settlement at a pre-trial conference in the presence of both parties in open court – as is 

done in Germany - does not infringe a legitimate judicial role.
597

  

 

Spencer has raised constitutional impediments arising out of Chapter III of the 

Australian Constitution, at least for Federal Court judges, to judicial encouragement of 
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settlement, since judges would then perform non-judicial functions and thus 

compromise their capacity to perform their judicial functions with integrity.
598

 As 

Justice Moore has persuasively argued in response, however, the core of the judicial 

function is dispute resolution, and judicial encouragement or promotion of settlement 

falls within that.
599

  

 

Naughton has raised the risk of a real or perceived infringement of judicial impartiality 

if the same judge delivers judgment when settlement fails.
600

 It does not follow from 

the legal principles on judicial impartiality established by the Australian High Court 

discussed in chapter 5, however, that there is such a risk. In Johnson v Johnson
601

 the 

majority – including former Chief Justice Gleeson – stated: 

 

Judges . . . who, in exchanges with counsel, express tentative views which 

reflect a certain tendency of mind, are not on that account alone to be 

taken to indicate prejudgment . . . [T]hey will often form tentative 

opinions on matters in issue, and counsel are usually assisted by hearing 

those opinions, and being given an opportunity to deal with them.
602

 

 

In this context, Justice Ipp also has pointed out that   

 

[j]udges . . . are used to making decisions throughout the running of the 

trial without any loss of neutrality.
603
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The recent report by the Access to Justice Taskforce recommends in this context: 

 

The Attorney-General‟s Department should explore the feasibility of 

amending relevant federal court legislation and rules to provide legislative 

guidance to the effect that the expression by a judge of a preliminary view 

on an issue does not amount to apprehended bias unless couched in such 

emphatic terms that it is clear that the judge is irresistibly drawn to that 

view.
604

 

 

In support of judicial encouragement of settlement Justice Ipp has also referred to the 

American judge‟s statutory obligation to facilitate settlement in pre-trial conferences 

and noted a survey of American lawyers showing that they favoured that judicial 

involvement in the settlement process.
605

  

 

In Germany the knowledge that judges have a statutory obligation to promote 

settlement in court facilitates lawyers advising their clients to attempt to settle the 

dispute before legal action is initiated and this is reflected in the interview data 

presented in the first part of this chapter. 

 

The final part of this chapter considers potential reform in New South Wales to 

facilitate early settlement in court, once litigation has commenced. 

 

Reform recommendations for New South Wales 

It is recommended that consideration be given to the following reform proposal, 

discussed in detail below. It has six elements: for  

1. the rules of civil procedure to impose an obligation on the court to promote 

settlement at a compulsory early pre-trial settlement conference shortly after 

the pleadings have closed 

2. the compulsory early pre-trial settlement conference to be devoted entirely to 

settlement discussions 
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3. the compulsory early pre-trial settlement conference to be conducted by a 

judge serving at the court, on a volunteer basis  

4. training programmes on conciliation techniques for judges taking this role to 

be introduced 

5. a mandatory requirement for the litigants themselves to be present as well as 

the legal representatives who are actually in charge of and have knowledge and 

authority regarding the matter, and 

6. a different judge to conduct the trial, if settlement fails.  

 

A compulsory early pre-trial settlement conference shortly after the pleadings have closed 

The suggested timing for shortly after the pleadings have closed would enhance early 

dispute resolution by settlement, thus potentially resulting in significant time and cost 

savings, and if pleadings rules were reformed as recommended in chapter 6, the issues 

between the parties would be clearly identified by that stage. In support of this early 

timing, the Chief Justice of Western Australia told the 36
th

 Australian Legal 

Convention of the court‟s experience that when cases were referred to mediation as 

soon as the issues were identified, the settlement rate was almost equal to that of cases 

referred to mediation shortly before trial.
606

 The recent report of the Attorney-

General‟s Access to Justice Taskforce
 
refers to the Sourdin report on mediation in the 

Victorian Supreme and County Courts which found that early mediation led to more 

settlements than mediation late in the process.
607

 

 

To be devoted entirely to settlement discussions 

If the recommended compulsory pre-trial settlement conference had to focus entirely 

on settlement discussions, it would not be possible for its purpose to be eroded in 

practice by timetabling issues and the like.
608

  

 

To be conducted by a judge serving at the court, on a voluntary basis  
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The recommendation that the recommended mandatory pre-trial settlement conference 

should be led by a judge rather than a registrar is based on the evaluation of the 

Federal Court‟s individual docket system conducted by the Law and Justice 

Foundation, which suggests that legal practitioners may take judges more seriously 

than registrars,
609

  and on interview data obtained for this study, which suggest the 

same perceptions are held by solicitors interviewed in New South Wales. These data 

are reported fully in chapter 8 on pre-trial case management.  

 

The use of judges serving at the court rather than retired judges would avoid additional 

expense as in court-annexed mediation. If the recommended system operated on a 

voluntary basis, that would mean that judges who do not see such a role as legitimately 

theirs do not have to be involved.  

 

While the use of serving judges for these conferences would involve some loss of 

judicial time regarding the necessary preparation and sitting time for such a 

conference, this time expenditure would be worthwhile if it lead to more cases being 

settled and lengthy trials being avoided. Even though there might be an objection that 

judicial involvement in settlement discussion would defeat the need for minimising the 

court‟s workload and that the incidence of settlements is high in any event, there is no 

such concern expressed that mediation may be wasted for the same reason, except that 

the costs of mediation are then imposed on the parties rather than the court. But this is 

not necessarily fair and the costs can be accommodated in part by raising court fees. 

The recent report by the Access to Justice Taskforce raised a potential increase of 

court costs for the federal justice system as part of a cost recovery approach as an issue 

for discussion.
610

 

 

Training programmes on conciliation techniques  

The recommendation for training programmes on conciliation techniques for judges 

taking this role to be established is an essential part of the recommended scheme. It is 

recommended that a preliminary judicial evaluation of the merits of the respective 
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parties‟ positions as apparent from their pleadings is incorporated as part of the 

judicial role at the conference.
611

 The earlier discussion of the ideal method for 

promoting settlement as proposed by German judge Hendel may provide some useful 

guidance for the recommended training programmes.
612

 

 

Mandatory attendance of litigants and lawyers in charge  

The presence of the litigants at the recommended compulsory early pre-trial settlement 

conference is important for their own benefit as the procedural psychology and 

therapeutic jurisprudence schools discussed earlier suggest. Litigants should be 

allowed to tell their „story‟, to state what they are trying to achieve in the litigation and 

they would retain control over the outcome of the settlement conference.
613

 In this 

vein, the recent report of the Attorney-General‟s Access to Justice Taskforce
 
refers to 

the Sourdin report on mediation in the Victorian Supreme and County Courts which 

found that most litigants would have preferred more participation in the process rather 

than the emphasis on the legal representatives.
614

 A more detailed discussion of 

litigant participation can be found in chapter 9 in the context of trials. 

 

As recommended also in the literature, if a party is not a natural person, a 

representative of that party should be required to attend who understands the substance 

of the matter and has authority to agree to a settlement.
615

 In addition, as already 
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required in the NSW courts, law firms should be obliged to send the lawyer who is 

actually in charge of and has knowledge and authority regarding the matter, and not 

somebody who is not familiar with the case and the issues involved or too junior to 

have a real say.
616

  

 

The recommended compulsory early pre-trial settlement conference should be 

scheduled in such a way that the court room is not filled with lawyers appearing in 

other cases, so as to create a better atmosphere for settlement discussions. Even more 

preferable would be to hold the settlement conference in rooms that allow a round 

table discussion, as Justice Austin of the NSW Supreme Court has suggested.
617

 An 

unthreatening and informal environment is conducive to settlement and important 

especially when the litigants themselves are present. 

 

A different judge to conduct the trial, if settlement fails  

The proposal that a different judge should conduct the trial, if settlement fails, 

responds to concerns about a loss of impartiality or perceptions of bias resulting from 

judicial promotion of settlement, expressed particularly by judges interviewed in New 

South Wales, even though based on the legal principles on judicial impartiality 

discussed in chapter 5 these concerns would generally appear to be unwarranted. 

 

The recommended introduction of a mandatory early pre-trial settlement conference 

would have the following benefits: 

 it would likely at least narrow the issues, if not settle the dispute, and thus 

lower cost and delay  

 litigants would be able to negotiate without the possibility of this signalling a 

weak position 
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 lawyers‟ knowledge that settlement discussions are taken seriously by the 

court on this occasion would enhance the likelihood that they will enter 

settlement negotiations before proceedings are initiated.
618

  

 

The recommended mandatory pre-trial settlement conference would also have the 

following advantages over the current emphasis on referrals to mediation and 

arbitration:  

 litigants‟ entitlements to have access to the court, to have a fair hearing and 

their day in court would be preserved
619

  

 the involvement of serving judges would have several benefits, including: 

o the process would take place in open court under judicial control
620

 and in 

the presence of both parties, thus preserving procedural fairness and 

natural justice and avoiding criticisms of alternative dispute resolution 

schemes on the grounds of lack of transparency and natural justice 

o it would allow a reasoned preliminary consideration of each party‟s 

position in terms of merit and an exposure of analytic shortcomings and 

inflated litigant views of the merits which would facilitate parties‟ 

understanding  

o judges can be expected to take account of inequalities in bargaining power 

between the parties and to work towards a solution that is fair to both 

parties  

o the appropriateness and justice of any settlement would be enhanced  

 these features in turn would likely enhance public confidence in the 

administration of justice, while current referrals to alternative dispute 

resolution mechanisms may achieve the opposite 

 because of its proposed early timing and the proposed use of serving judges, 

the recommended mandatory early pre-trial settlement conference would lead 

to less delay and cost for the parties than a reference to mediation. 
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Judicial promotion of settlement would likely be most effective if the judge 

conducting the recommended compulsory early pre-trial settlement conference were 

familiar with the case. This is currently difficult to achieve since 

 as discussed in chapter 6, pleadings frequently fail to identify the issues,  

 as discussed in chapters 8 and 9, judges often do not prepare for pre-trial 

conferences and the trial by reading the court file 

 as discussed in chapter 5, court files are incomplete and badly organised 

 as discussed in chapter 5, the master calendar system means a succession of 

registrars and judges deals with the case rather than the same judge throughout. 

 

The first three of these issues should thus be addressed as recommended in those 

chapters to make this reform proposal effective. 

 

Suggestions similar to the six element reform proposal made above have already been 

made by others in Australia.
621

 A similar system already operates in South Australia
622

 

and at the NSW Consumer, Trader and Tenancy Tribunal, which is obliged to promote 

conciliation at a preliminary conference, and if settlement fails, a different member of 

the Tribunal is to determine the matter.
623

 Seeing that similar schemes already operate 

in parts of Australia, the above reform proposal should be viable in New South Wales.  

 

Ravindra has described the success of a similar scheme in Virginia in the United States 

where retired judges, chosen by the parties from a court list, conduct settlement 

conferences in the presence of the parties and their lawyers, evaluating the merits of 

each party‟s position on the basis of a pre-conference brief submitted by the parties, 

and making settlement proposals, with the parties being the ultimate decision-makers 

regarding settlement and its terms.
624

 The judges involved in that scheme all received 
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special training in settlement techniques. Reportedly, all the lawyers who had 

experienced such a conference stated they would use the judicial settlement conference 

again and recommend it to others.  

 

Galanter has expressed opposition to such initiatives and argued that earlier American 

empirical research has cast doubt on whether judicial encouragement of settlement is 

an effective use of judicial resources.
625

 But this stance may have to be seen in context 

with his general opposition to settlement.
626

  

 

The next chapter examines pre-trial case management. 
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8. Pre-trial case management 
___________________________________________________________ 
 

This chapter focuses on pre-trial case management. The first part examines New South 

Wales and reports on the empirical data collected in New South Wales for this study. 

These suggest a number of weaknesses. The analysis suggests several reasons for 

these weaknesses. The examination of the German case management system, as 

regulated by law and as practised at the Regional Court Stuttgart, in the second part of 

this chapter highlights features which may facilitate effective pre-trial case 

management. Finally, the chapter considers possible reform to pre-trial case 

management in New South Wales with a view to reduce delay and litigation. 

 

Pre-trial case management in New South Wales 

Introduction 

In contrast to Germany, as shown later in this chapter, in New South Wales there is a 

strict separation of pre-trial and trial stages of the litigation process, following the 

Australian legal tradition. Originally as a result of the institution of the jury, the trial is 

the final concentrated stage of civil litigation in which both parties present their 

evidence and their arguments to enable the court to make its findings on the facts and 

the law. The pre-trial stage is devoted primarily to both parties collecting the evidence 

they need to present at the trial to make their case.  

 

The new Civil Procedure Act 2005 (NSW) and Uniform Civil Procedure Rules 2005 

(NSW) emphasise active pre-trial case management driven by the courts, as part of a 

shift towards greater judicial control.
627

 As seen in chapter 5, under the master 

calendar system used at the NSW courts pre-trial case management is commonly 

delegated to a series of registrars until a civil case is ready for trial.
628

 

 

The functions of pre-trial case management include early identification and narrowing 

of issues, exploring dispute resolution by settlement, ensuring an efficient progress of 
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cases to trial, getting the case ready for trial and shortening the trial.
629

 With regard to 

getting the case ready for trial, the pre-trial stage is devoted primarily to both parties 

collecting the evidence they will need to present at the trial to make their case.
630

 

 

Methods of collecting evidence include discovery and interrogatories, where the shift 

towards judicial control and away from parties‟ traditional wide rights is also apparent. 

For instance both are no longer available as of right, but now require a court order.
631

 

 

The desirability of reform 

Empirical findings 

Interview data and observations 

Weaknesses 

When asked to nominate weaknesses of the civil litigation process, some of the judges 

and almost half of the solicitors interviewed in New South Wales mentioned the 

following aspects of pre-trial case management, listed in order of frequency:  

 enforcement problems regarding pre-trial orders/no sanctions imposed for 

parties in default/parties not complying with directions 

 too many pre-trial opportunities for motions and arguments 

 pre-trial case management inefficiencies/lack of pre-trial case management in 

District Court 

 non-intervention by the court in the pre-trial process/flexibility allowed in the 

pre-trial process 

 the trial judge is not involved in the pre-trial process 

 the complexity of court rules. 

 

Only a few judges and lawyers interviewed in Baden-Württemberg mentioned aspects 

that can functionally be categorised as related to pre-trial case management as 

weaknesses:  

                                                 
629

 These purposes are arguably implicit in UCPR Pt 2 r 3; see also Chief Justice of NSW JJ Spigelman, 

“Case Management in New South Wales”, Address to the Annual Judges‟ Conference, Kuala Lumpur, 

Malaysia, 22 August 2006, pp 9-13, www.lawlink.nsw.gov.au, accessed 12/12/2006; J Hunter, C 

Cameron and T Henning, Litigation I: Civil Procedure (LexisNexis Butterworths, 7
th

 ed, 2005) para 

1.14. 
630

 See for instance NSW Supreme Court revised Practice Note SC CL 5, effective from commencing 

29 January 2007, clause 27. 
631

 For discovery UCPR Pt 21 r 2. Another restriction, with respect to personal injury actions, is UCPR 

Pt 21 r 8. For interrogatories UCPR Pt 22 r 1. The rule states that the court is not to make such an order 

unless it is satisfied that the order is necessary: UCPR Pt 22 r 1 (4). 

http://www.lawlink.nsw.gov.au/


 

245 

 

 enforcement problems regarding time limits for lawyers 

 some unnecessary court hearings 

 the ability of judges to delay the progress of cases. 

 

The following illustrate comments made by interview participants in New South 

Wales: 

 

In pre-trial civil case management we have a particularly difficult issue in New 

South Wales of trying to manage cases without being able to enforce the orders 

that you make because the overall test is the interests of justice. So if cases are 

struck out for failure to prepare, they generally just go to the Court of Appeal 

which puts them back in again. District Court judge, NSW 

 

The weakness is that parties who are in default get no sanction. And if the court 

was really serious about parties complying with its rules, then if you fail to 

comply with a court direction, then there should be a sanction, and the best 

sanction is you get struck out. But so often you go up there, the defaulting party 

doesn‟t even get a rap over the knuckles. There‟s another timetable and you just 

shake your head. In the Federal Court they‟ve now got the docket system and I 

think it‟s a far faster way, because it‟s very serious to have a judge giving the 

directions. The parties are more likely to comply with it if it‟s a judge giving it 

and not some lowly registrar down in the District Court. If you‟re in default down 

there, well, you get your short minutes prepared, so that it looks like you‟re on 

top of it. You quickly try and get your opponent to agree to it, and you just hand it 

up and then you go away again. And you can‟t do that where the judge knows 

something about the case, because he‟ll say: “why are we doing this?” Plaintiff 

representative, NSW 

 

I think judges should control pre-trial procedures a lot more than they do, but 

you probably need to have cases allocated to a judge from the very beginning so 

that he [sic] can personally case-manage it until it comes on for hearing in front 

of him. District Court judge, NSW 

 

Just the complexity of the procedure here and the fact that Supreme Court, 

Federal Court, Local Court, District Court all have different rules - for no good 
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reason. I really do think that that adds a real layer of complexity and requires the 

need for barristers. Defendant representative, NSW 

 

Aspects in need of reform 

When asked about aspects of the civil litigation process in need of reform, the majority 

of interview participants in New South Wales mentioned aspects related to pre-trial 

case management. Apart from issues regarding alternative dispute resolution, 

discussed in chapter 7, the following aspects, listed in order of frequency, were 

mentioned: 

 more judicial (rather than Registrar-) pre-trial case management/focus on what 

needs doing 

 fewer pre-trial conferences 

 force crystallisation of issues 

 the District Court should not force litigants to trial when they are not ready 

 the court rules should be uniform 

 an individual case management system is needed. 

 

In contrast, only few interview participants in Baden-Württemberg mentioned aspects 

related to pre-trial case management as in need of reform:  

 late party submissions should be disallowed  

 enforcement problems 

 judicial management with a view to speeding up proceedings  

 means of forcing completion of court-appointed expert report.  

 

Impact of judicial preparation 

The solicitors interviewed in New South Wales were asked whether they thought that 

the duration of the proceedings is influenced by the preparation practice of judges for 

pre-trial case management in terms of whether and if so, how much of the file they 

have read. More than half responded that if judges read the file prior to a pre-trial 

conference, the duration of proceedings would be reduced:  

 

I think that they should be on top of it. And there‟s various times that you might 

have case management by one particular judge who‟s got quite a good 

knowledge of the matter, which he‟s gained over a number of months and then 
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for whatever reason he‟s not available at the next directions hearing. Some 

other judge gets the matter, he knows nothing about it, it‟s a complete waste of 

time, and he‟ll make some stupid order that delays things for another three or 

six months. Plaintiff representative, NSW 

 

Yes it does, it does, very much so. I think the parties can sometimes turn up and 

it‟s convenient for both parties to get consent orders, so that they both get some 

time. If the judge is on top of that and he‟s read it, he‟s just able to be less 

manipulated by the profession. Plaintiff representative, NSW 

 

The judge that has read the file will be able to cut through some of the excuses 

and some of the delaying tactics. They‟ll understand whether the requests for 

discovery or particulars are necessary. In the District Court you can get away 

with murder! Defendant representative, NSW 

 

Judicial preparation practice 

Seventeen of the 22 judges interviewed in New South Wales indicated that they had 

conducted pre-trial conferences in the past. These judges were asked whether they read 

the court file prior to a pre-trial conference and if so, whether they read all or only part 

of it. There was a fairly even division between judges who didn‟t or only rarely read 

the file, those who read all of it, and those who read parts of the file. The latter all 

reported reading the pleadings, some also the history of previous court orders, 

interlocutory judgments and/or the relevant application before the court. One of those 

reading the whole court file said: 

 

You do more reading than you spend in court because if you know all about it, 

you can take shortcuts in court simply by saying: „well, here‟s your problem‟ and 

they‟ll agree, and then you try and solve it one way or the other. District Court 

judge, NSW  

  

Those who said they didn‟t or only rarely read the court file in preparation reasoned 

that it is unnecessary or wastes time because the matter may be stood over or consent 

orders will be made.  

 

Solicitors‟ perceptions of effective pre-trial case management 
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In answer to the question what they regard as the most important attributes of 

effectively conducted proceedings at the pre-trial stage, most solicitors mentioned 

factors in the hands of legal representatives:  

 proper preparation by the lawyers  

 good quality legal representation  

 getting the evidence ready  

 early service of expert reports  

 a timetable negotiated between the parties  

 adherence to the timetable, and  

 co-operation between the legal representatives.  

 

Many comments also related to factors in the hands of the court, most concerning the 

efficient progress of proceedings: 

 proactive case management by the court  

 pre-trial case management to be handled by a judge rather than a registrar  

 individual case management by the same judge throughout  

 knowledge about the case on the part of the case manager and 

 full exploration of settlement prospects.  

 

The following comments are illustrative of factors perceived as lying with the court: 

 

I think judges have to understand and read the background to the cases that 

they‟re managing in a directions list, and with that understanding make 

directions with a view to flushing out what‟s really in dispute at an early stage 

and expressly encourage the parties to explore settlement at an early stage. I 

think the judges have to be increasingly attuned to rabid and unconstrained 

adversarial behaviour between lawyers and jump on it, because I‟ve detected an 

increasing trend toward aggressive adversarial litigation. Squabbles between 

lawyers about interlocutory matters seem to generate a lot of cost, wasting of 

time and a lot of heat without necessarily generating much light. I think there 

ought to be considerable judicial intolerance of that and a real concentrated 

focus on getting to the issues that are genuinely in dispute. Plaintiff 

representative, NSW 
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Thinking of the professional negligence list, I think that when you have a judge 

managing the list rather than a registrar, unless you have a fairly competent 

registrar, the list is managed better by a judge. I think the judge‟s involvement is 

invaluable. Defendant representative, NSW 

 

Fulfilment of functions of pre-trial case management 

Asked about their role in pre-trial case management, the responses of the judges 

interviewed, taken as a whole, addressed all four functions of pre-trial case 

management as outlined at the beginning of this chapter. Most judges focused on only 

two of these, however: getting the case ready for trial and enhancing the efficient 

progress of proceedings to trial. A few referred to identifying and narrowing the issues 

and two of 22 to exploring dispute resolution by settlement. Registrars were not 

interviewed, however, and they conduct the majority of pre-trial conferences at both 

NSW courts. On the other hand, identifying and narrowing the issues and exploring 

dispute resolution by settlement are arguably better fulfilled by judges than by 

registrars. Several comments made by solicitors, some quoted in the previous section 

of this chapter, suggest that some share that view. 

 

Similar to the interviews with judges, observations made at pre-trial conferences 

attended at both NSW courts
632

 suggest the possibility that in practice the focus may 

primarily be on getting the case ready for trial and enhancing the efficient progress of 

proceedings to trial. The six pre-trial conferences conducted by registrars observed at 

the District Court involved either the registrars simply asking whether the respective 

case was ready to be set down for trial or were entirely devoted to timetabling issues, 

the registrars setting a time limit for the parties themselves to file a timetable by 

consent. The same was the case in 18 pre-trial conferences before judges observed at 

the District Court, except for five instances where the judges referred the case to 

arbitration.  

 

At the Supreme Court five of seven observed pre-trial conferences conducted by 

registrars were adjourned on the application of one party and the consent of the 

                                                 
632

 For the purposes of this study and for ease of reference, all conferences at the NSW District and 

Supreme Courts prior to trial are referred to by their generic name “pre-trial conference” rather than 

their respective different specific names such as CML Review, status conference, directions hearing, 

final conference, and so on. 
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opponent. In the other two the parties filed consent orders as to timetabling matters. 

The consent orders were made and the cases adjourned for two months. The six pre-

trial conferences observed before Supreme Court judges were entirely devoted to time 

tabling: either the parties filed consent orders that were made or the judge ordered the 

parties to agree on and then file a timetable. 

 

Identifying and narrowing the issues between the parties was not given any direct 

attention to by any of the judicial officers in any of the pre-trial conferences observed 

at the NSW courts. None of the judicial officers observed explored dispute resolution 

by settlement; instead, in five cases at the District Court the matter was referred to 

arbitration. Regarding the other two functions of pre-trial case management, getting 

the case ready for trial and enhancing the efficient progress of proceedings to trial, the 

judicial officers observed gave the parties autonomy over timetabling or acceded to 

party consent with regard to adjournments. 

 

Duration of pre-trial conferences 

Those NSW judges interviewed who stated that they had conducted pre-trial 

conferences in the past were asked to indicate the average duration of the pre-trial 

conferences they conduct. District Court judges either gave an average duration of 

between one and ten minutes or indicated timeframes of between five and 30, 60, or 90 

minutes respectively. Supreme Court judges either indicated timeframes from between 

two and 15 minutes to between 30 and 120 minutes or gave an average of 15-30 

minutes; one stated “a few minutes”.  

 

Observations of 13 pre-trial conferences conducted by registrars at both NSW courts 

showed shorter durations than indicated in the judicial responses above. The six pre-

trial conferences conducted by registrars at the District Court ranged from one and a 

half to two and a half minutes, the seven pre-trial conferences conducted by registrars 

at the Supreme Court ranged from one to eight minutes. 18 pre-trial conferences and 

directions hearings conducted by judges at the District Court lasted between two and 

five minutes and six observed at the Supreme Court ranged from one to thirty minutes. 

 

Court file analysis data 
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The court file analysis data on the pre-trial phase of the proceedings are collected in 

Appendices G, H and K. Appendix G includes data on extensions of time granted by 

the courts at the request of the litigants; Appendix H presents the data on the collection 

of evidence, focusing on documents and witness statements. Appendix K reports the 

data on expert evidence, including expert reports, which are the focus of chapter 10. 

 

Delay 

As stated in chapter 4, the court file analysis showed that in the three categories of 

case analysed, the greatest cause of delay in New South Wales from lodgement of 

claims to finalisation through judgment when compared to the Regional Court 

Stuttgart was the pre-trial case management period: a median time of about one and a 

half years at the NSW District Court and about two years and four months at the NSW 

Supreme Court compared to about four months at the Regional Court Stuttgart.
633

  

 

Preparation of evidence 

The court file analysis data in Appendices H and K show that the NSW cases had 

significantly more documents, witness statements and expert reports on file than the 

German cases.  

 

With regard to documents, Appendix H, table H.1 shows that in the NSW files the 

median number of documents and exhibits filed and tendered by the plaintiff was more 

than three times the number in the German files. The number of such documents in 

Supreme Court files was more than double that in District Court files. The number in 

District Court files was more than double that for the Regional Court Stuttgart. 

 

Appendix H, table H.2 shows that in the NSW files the median number of documents 

and exhibits filed and tendered by the defendant was more than seven times higher 

than in the German files. The number of such documents in Supreme Court files was 

considerably higher than in District Court files. In District Court files their number 

was four times higher than in the Regional Court Stuttgart files. 

 

                                                 
633

 See chapter 4 and Appendix E.II, especially table E.II.5. 
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It must be noted, however, that the analysis of NSW court files did not separately 

measure documents and exhibits tendered at trial, so that not all the disparity stems 

from the pre-trial phase of the litigation process. 

 

Regarding witness statements, the disparity between the NSW and the German cases 

analysed was even greater. Appendix H, tables H.3 and H.4 show that only two of 120 

German files analysed had one witness statement each on file. The reasons for this are 

explained later in this chapter. In the 120 NSW cases analysed, witness statements 

were on file for the plaintiff in 17.5 per cent of medical negligence cases, 24 per cent 

of public authority cases, and 78 per cent of building disputes; for the defendant in 20 

per cent of medical negligence cases, 22 per cent of public authority cases, and 63 per 

cent of building disputes. Supreme Court cases were more likely to have witness 

statements on file than District Court cases.  

 

With regard to expert reports, the NSW cases again had more on file than the German 

cases analysed. The reasons for this are explained later in this chapter and especially in 

chapter 10 on expert evidence. Appendix K table K.1B shows that the median number 

of expert reports per case analysed was one for each case category at the Regional 

Court Stuttgart compared with eight at the Supreme Court and five at the District 

Court in medical negligence cases; seven at the Supreme Court and five at the District 

Court in public authority cases; and four at the Supreme Court and two at the District 

Court in building disputes. The Supreme Court had some cases with very large 

numbers of such reports. 

 

The reasons for these differences are explained later in this chapter. 

 

Extensions of time 

As seen in chapter 4, in terms of the court file analysis data, the length of the pre-trial 

case management period in New South Wales was significantly related to extensions 

of time limits granted by the courts at the request of the litigants during the pre-trial 

stage. Appendix G, table G.1 shows that the median extension of time was one week at 

the Regional Court Stuttgart compared with three months at the NSW courts – two 

months and one week at the District Court and six months at the Supreme Court.  
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As a percentage of the total case processing time, such extensions of time amounted to 

a median of 15.60 per cent at the NSW Supreme Court and 9.34 per cent at the NSW 

District Court, compared to 2.16 per cent at the Regional Court Stuttgart.
634

  

 

Visits to the court house  

The court file analysis data also show a large difference between the NSW courts and 

the Regional Court Stuttgart with regard to visits to the court house by the litigants‟ 

legal representatives for the purpose of attending pre-trial conferences.
635

  

 

In the NSW files analysed, visits to the court house for that purpose could be isolated 

from visits to the court house for the purpose of attending the trial. Since Germany 

knows no formal distinction between pre-trial and trial phase of civil proceedings, 

visits to the court house for the purpose of attending pre-trial conferences could not be 

isolated from visits to the court house for the purpose of attending the trial in the 

German cases analysed. Instead, all visits to the court house were calculated as the 

number of “hearing days”. On this basis, as shown below, a comparison of the number 

of visits to the court house for the purpose of attending pre-trial conferences between 

the NSW and the German files analysed can be done indirectly by comparing the 

length of trials in the NSW cases analysed with the number of “hearing days” in the 

German files analysed.  

 

This comparison is done in Appendix E, table E.II.7. It shows that the median number 

of “hearing days” was considerably lower in the German cases analysed than the 

median number of trial days in the NSW cases. Appendix G, table G.4 shows the 

additional visits to the court house for the purpose of attending pre-trial conferences in 

the NSW cases. When these are added to the number of trial days in the NSW cases, 

the total median number of visits to the court house (including pre-trial hearing days 

and trial days) was 12 at the NSW District Court and 18 at the NSW Supreme Court 

compared to two at the Regional Court Stuttgart.  
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 Appendix G, table G.2. 
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 For the purposes of this study and for ease of reference, all conferences at the NSW District and 

Supreme Courts prior to trial are referred to by their generic name “pre-trial conference” rather than 
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Appendix G, table G.4 shows that the median number of visits to the court house for 

pre-trial conferences alone was eight at the NSW courts in medical negligence and 

public authority cases. This is considerably higher than the total median number of 

two visits to the court house – including for the trial - in the German cases. Table G.5 

shows that in a median of at least 80 per cent of cases both parties‟ legal 

representatives attended the pre-trial conferences at both NSW courts in all case 

categories. 

 

Frequency of amendments 

The analysis of amendments in the court files analysed was restricted to the NSW 

court files because in Germany, as explained later in this chapter, amended pleadings 

are not explicitly referred to as such. 

 

As shown in Appendix F, table F.7, the median percentage of amendments filed by 

both parties was 25 per cent at the NSW District Court and 33.33 per cent at the NSW 

Supreme Court. In both courts, the percentages were highest in building disputes, 

followed by cases involving the liability of public authorities, followed by medical 

negligence cases. As discussed in chapter 6 in context with labour intensiveness, the 

frequency of amendments may be linked to the fact that as a result of the pleadings 

rules in New South Wales, unless any of the exceptions apply, plaintiff representatives 

do not have to allege the facts supporting their claims in specific detail and defendant 

representatives do not have to plead any facts to support their defences. 

 

Discussion 

The higher number of documents, witness statements and expert reports in the NSW 

cases than in the German cases as shown in the court file analysis data are a result of 

the fact that in contrast to Germany, in New South Wales during the pre-trial stage 

both parties collect their evidence in largely complete autonomy. The legal rules of 

both New South Wales and Germany governing the pre-trial process in this regard are 

discussed later in this chapter. 

 

The responsibility of the parties in New South Wales to get their evidence ready 

means that they need to spend time on this preparation of evidence, which in turn is 

likely to have an impact on delay and thus likely to explain, at least in part, why in the 
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three categories of cases analysed the delay during the pre-trial case management 

period was so much greater in the NSW courts than at the Regional Court Stuttgart.  

 

The NSW court file analysis data on the number of documents, witness statements and 

expert reports and those on the number of visits to the court house also suggest that 

these factors are likely to significantly raise litigation costs in New South Wales. 

 

The interview data show that many interview participants in New South Wales 

perceived aspects of pre-trial case management as a weakness of the civil litigation 

system or as an issue in need of reform. As discussed below, the regulatory framework 

at the time when the interviews were conducted facilitated - and arguably still does 

today - these perceived problems. 

 

Many of the solicitors interviewed in New South Wales expressed a belief that judicial 

preparation for pre-trial conferences would enhance efficiency, but some of the judges 

interviewed stated that they never or only rarely read the court file in such preparation. 

 

The perceptions of the judges interviewed of their role in pre-trial case management 

and the observations of pre-trial conferences at the NSW courts suggest the possibility 

that judicial officers in pre-trial conferences may focus on only two of the four 

purposes of pre-trial case management, namely ensuring the efficient progress of cases 

to trial and getting the case ready for trial. But the effectiveness of the NSW courts in 

achieving these two purposes are likely to be impeded by the relatively brief duration 

of pre-trial conferences, suggested by the judicial interview data on the duration of 

pre-trial conferences and the observations made at pre-trial conferences at the NSW 

courts.  

 

The degree to which the four functions of pre-trial case management are fulfilled in 

the practice of the NSW courts is considered below. 

 

Identification and narrowing of issues 
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The literature claims that in practice identification and narrowing of issues does not 

actually occur during pre-trial conferences.
636

 From the empirical data collected for 

this study that claim appears to be exaggerated, but true to some extent: only about one 

third of the judges interviewed perceived identifying and narrowing the issues as an 

element of their role in pre-trial case management and in none of the pre-trial 

conferences observed was any attention given to this function. As reported in chapter 6 

on pleadings, several of the interview participants in New South Wales expressed the 

opinion that there should be a means to narrow or force the crystallisation of issues.  

 

Exploration of dispute resolution by settlement  

The Law and Justice Foundation study of case management reform in the NSW 

District Court and the Victorian County Court found that pre-trial case management 

did not enhance early settlement.
637

 As seen earlier, the empirical data in this study 

suggest that even exploration of settlement may only rarely occur in pre-trial case 

management in practice: as reported earlier, only two judges mentioned this as an 

aspect of their role in pre-trial case management and settlement was not raised at any 

of the pre-trial conferences observed.
638

  

 

Ensuring an efficient progress of cases to trial 

The literature claims that in practice the focus of pre-trial conferences is entirely on 

time-tabling with a view to ensuring the efficient progress of cases to trial.
639

 While 

the observations of pre-trial conferences for this study suggest that the focus is indeed 

on time-tabling, this alone does not necessarily ensure the efficient progress of cases to 

trial. What generally occurred at the pre-trial conferences observed was that the 

judicial officer set a time limit for the parties themselves to agree on time-tabling and 

then to file a timetable by consent. Leaving time-tabling to the parties does not ensure 

that cases progress efficiently. As discussed in chapter 1, pre-trial case management 
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 C Beaton-Wells, “Solving the Problem of Pleadings: Are there Lessons to be Learnt for Civil Justice 

Reform in General?” (1998) 8 JJA 36 at 54. 
637

 A Eyland, T Wright et al., Case Management Reform: an evaluation of the District Court of NSW 

and County Court of Victoria 1996 reforms (Law and Justice Foundation of New South Wales, Sydney, 

2003), pp 49, 145 Appendix 4, table 4.C.1. 
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 See also chapter 7 on settlement. 
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 C Beaton-Wells, “Solving the Problem of Pleadings: Are there Lessons to be Learnt for Civil Justice 

Reform in General?” (1998) 8 JJA 36 at 54. 
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was introduced in order to curb delays brought about by the focus on party 

autonomy.
640

  

 

Although the differences between Germany and New South Wales with regard to the 

collection of evidence are largely the reason for the large differences between the 

NSW courts and the Regional Court Stuttgart in delay during the pre-trial case 

management period shown in the court file analysis data, the length and percentage of 

extensions of time granted by the NSW courts during the pre-trial process and the 

frequency of amendments in the NSW cases analysed seen in the court file analysis 

data also suggest that the NSW courts may not be as effective as they could be in 

ensuring the efficient progress of cases to trial. 

 

Getting the case ready for trial and shortening the trial 

The court file analysis data about extensions of time and the observations of pre-trial 

conferences suggest that at least at the time of the empirical research in the early 

2000s, in practice the courts may still have deferred to party autonomy to a significant 

degree at that time, and that it may have been primarily the parties rather than the 

courts that got the case ready for trial – despite the recognition by the High Court in 

Sali v SPC Ltd in 1993
641

 and by the NSW procedural rules makers in the 2000 

amendments to the Supreme Court Rules 1970 (NSW) that complete party autonomy 

has a negative impact on court efficiency.
642

  

 

Shortening the trial through pre-trial case management can be achieved primarily by 

narrowing the issues, and as seen above, this function appears to be fulfilled only 

sometimes in the practice of pre-trial case management at the NSW courts. 

 

The above suggests, at least for the time when the empirical research for this study 

was conducted,
643

 that in the practice of the NSW courts the functions of pre-trial case 

management may not have been fulfilled as effectively as they could be. This 
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 Chief Justice of NSW JJ Spigelman, “Case Management in New South Wales”, Address to the 

Annual Judges‟ Conference, Kuala Lumpur, Malaysia, 22 August 2006, pp 4-5, 

www.lawlink.nsw.gov.au, accessed 12/12/2006. 
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 (1993) 116 ALR 625. 
642

 See the discussion in chapter 1 
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 The court file analysis encompassed NSW cases decided by judgment from 2000 to 2003; interviews 

with judges and solicitors in New South Wales were completed in May 2004: see chapter 2. 
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suggestion is reinforced by the finding reported early in this chapter that interview 

participants in New South Wales mentioned the following aspects of pre-trial case 

management as a weakness of the civil litigation system: 

 enforcement problems regarding pre-trial orders/no sanctions imposed for 

parties in default/parties not complying with directions 

 too many pre-trial opportunities for motions and arguments 

 pre-trial case management inefficiencies/lack of pre-trial case management in 

District Court 

 non-intervention by the court in the pre-trial process/flexibility allowed in the 

pre-trial process 

 the trial judge is not involved in the pre-trial process 

 the complexity of court rules. 

 

The reasons for these perceived weaknesses of pre-trial case management are explored 

next. 

 

Reasons for the weaknesses of pre-trial case management in New 

South Wales 

The recent report by the Attorney-General‟s Access to Justice Taskforce A Strategic 

Framework for Access to Justice in the Federal Civil Justice System urges more 

aggressive approaches by the courts in case management to change the adversarial 

legal culture and enhance early dispute resolution.
644

 As the analysis below suggests, 

the formulation of the civil procedural rules in New South Wales at the time when the 

empirical research was conducted
645

 arguably was, and to a large degree arguably still 

is, the major cause of the issues suggested by the empirical data obtained and 

discussed above. The following factors are considered: 

 the complexity of the procedural rules 

 the language of the procedural rules 

 case allocation 

 pleadings  
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 amendments  

 party autonomy and its impact on 

o non-compliance with time-tabling orders,  

o requests for extensions of time, and on 

o the preparation of evidence, and 

 the number of pre-trial conferences. 

 

Complexity of the procedural rules 

The complexity of the procedural rules during the study has been, and still is, due to 

several factors:  

1. Each court, including in New South Wales the NSW Supreme Court, District 

Court and Local Court, as well as the Federal Court, has different civil 

procedural rules. As a result of differing Practice Notes for each court, this is 

the case for the NSW courts despite the formal unification of the rules by the 

Civil Procedure Act (NSW) and the Uniform Civil Procedure Rules 2005.
646

 

2. Furthermore, civil cases were subject to different case management methods 

depending on the Division and list in which they were placed.
647

 For the NSW 

Supreme Court, that is still the case today, for the NSW District Court this was 

the position until revised District Court Practice Note DC (Civil) No 1 became 

effective from 7 September 2009. 

3. Practice Notes which prescribe these case management methods have at times 

been inconsistent with the Rules.
648

 

4. Procedural rules and Practice Notes have been subject to frequent 

amendment.
649
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 For instance the NSW Supreme Court‟s Common Law Division‟s Practice Notes Nos SC CL 1, 

revised SC CL 5, effective from 29 January 2007, and revised SC CL 7, effective from 31 March 2008; 
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Most of the above factors still apply today and they mean that legal practitioners 

practising in several courts must be familiar with several different procedural systems, 

and even those practising primarily before one court must ensure to keep up to date 

with frequent rule changes. This requires time, which may be charged to clients. The 

complexity of the procedural rules regime may also result in lawyers not being fully 

conversant with what is expected of them during the pre-trial period. The complexity 

of the procedural rules may thus enhance delay and litigation costs. 

 

The language of the procedural rules 

Section 56 (2) of the Civil Procedure Act 2005 (NSW) states that “[t]he court must 

seek to give effect to the overriding purpose when it exercises any power given to it by 

this Act or by rules of court,” and section 56 (1) defines the overriding purpose as 

being to “facilitate the just, quick and cheap resolution of the real issues in the 

proceedings.” Section 58 of the Act, however, mandates that the court “must seek to 

act in accordance with the dictates of justice” when making any order or direction in 

case management. This language of the procedural rules is fairly general and open to 

interpretation, however. What is the meaning of justice in particular? Moreover, the 

words “quick and cheap” on the one hand, and “justice” on the other, can be 

interpreted as potentially conflicting.  

 

The following passage from the High Court majority judgment by Dawson, Gaudron 

and McHugh JJ in Queensland v J L Holdings
650

 arguably addresses precisely that 

potential conflict, even though it is regarded as a common law principle, because the 

Federal Court Rules relevant to the case did not incorporate an overriding purpose rule 

at the time:
651

 

 

Case management is not an end in itself. It is an important and useful aid 

for ensuring the prompt and efficient disposal of litigation. But it ought 

always to be borne in mind, even in changing times, that the ultimate aim 

                                                                                                                                            
List and Technology and Construction List was amended three times between July 2006 and January 

2009. 
650

 (1996-1997) 189 CLR 146. 
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 The Access to Justice (Civil Litigation Reforms) Amendment Bill 2009 (Cth), introduced on 22 June 

2009, includes it in section 37M. 
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of a court is the attainment of justice and no principle of case management 

can be allowed to supplant that aim.
652

 

 

The consequences of J L Holdings, which allowed a very late amendment which 

necessitated a lengthy postponement of the trial, were detrimental to proactive case 

management at the time when the empirical research for this study was conducted.
653

 

In 2007 in Black & Decker (Australasia) Pty Ltd v GMCA Pty Ltd
654

 Justice 

Finkelstein of the Federal Court had this to say about J L Holdings:  

 

The case has, in my view, unfairly hamstrung courts.  Almost every day a 

defaulting party seeks the court‟s indulgence to extend time, amend 

documents or obtain some other allowance (often not for the first, second 

or third time) and successfully relies on J L Holdings to obtain relief. It is 

time that this approach is revisited.
655

 

 

In 2008 in Dennis v Australian Broadcasting Corporation
656

 Chief Justice Spigelman 

for the NSW Court of Appeal distinguished J L Holdings and said that the case:  

 

remains binding authority with respect to the applicable common law 

principles, . . . [but] such principles can be, and have been, modified by 

statute both directly and via the statutory authority for Rules of Court.
657

 

 

The potential conflict in the overriding purpose rule between quick and cheap on the 

one hand, and justice on the other, was finally resolved in 2009 by the High Court‟s 

decision in Aon Risk Services Australia Limited v Australian National University.
658

 In 

                                                 
652

 (1996-1997) 189 CLR 146 at 154. 
653

 The court file analysis encompassed NSW cases decided by judgment from 2000 to 2003; interviews 

with judges and solicitors in New South Wales were completed in May 2004: see chapter 2. See for 

instance Law Council of Australia, Submission: Inquiry into the Access to Justice (Civil Litigation 

Reforms) Amendment Bill 2009 (Cth), 31 July 2009, p 4. 
654

 [2007] FCA 1623. 
655

 [2007] FCA 1623 at [3-4]. See to this effect also Aon Risk Services Australia Limited v Australian 

National University [2009] HCA 27 at [133] (per Heydon J). 
656

 [2008] NSWCA 37. 
657

 [2008] NSWCA 37 at [28]. 
658

 [2009] HCA 27. 



 

262 

 

their joint judgment Gummow, Hayne, Crennan, Kiefel, and Bell JJ held that in the 

interpretation of the overriding purpose rule of the ACT Rules
659

 

 

[w]hat may be just, when amendment is sought, requires account to be 

taken of other litigants, not just the parties to the proceedings in question  

. . . [and]  what is a "just resolution" is to be understood in light of the 

purposes and objectives stated.  Speed and efficiency, in the sense of 

minimum delay and expense, are seen as essential to a just resolution of 

proceedings.
660

 

 

This decision reinstates the 1993 High Court judgment in Sali v SPC Ltd
661

 and shows 

the same awareness that complete party autonomy and corresponding judicial passivity 

regarding the advancement of a case has a negative impact on justice for the 

community of litigants and the public at large, as seen in the following passage from 

the joint judgment by Gummow, Hayne, Crennan, Kiefel, Bell JJ: 

 

In the past it has been left largely to the parties to prepare for trial and to 

seek the court's assistance as required.  Those times are long gone.  The 

allocation of power, between litigants and the courts arises from tradition 

and from principle and policy.  It is recognised by the courts that the 

resolution of disputes serves the public as a whole, not merely the parties 

to the proceedings.
662

  

 

Justice Heydon is not as optimistic that times have changed: 

 

The presentation and adjudication of the case in the courts below . . . 

reveal a strange alliance.  A party which has a duty to assist the court in 

achieving certain objectives fails to do so.  A court which has a duty to 

achieve those objectives does not achieve them.  . . .  Are these phenomena 
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indications of something chronic in the modern state of litigation?  Or are 

they merely acute and atypical breakdowns in an otherwise functional 

system? Are they signs of a trend, or do they reveal only an anomaly?  One 

hopes for one set of answers.  One fears that, in reality, there must be 

another.
663

   

 

The discussion of pre-trial case management in the context of amendments and party 

autonomy below suggests that Justice Heydon‟s perspective may be more astute. 

 

Case allocation 

Proactive pre-trial case management at the NSW courts is impeded by the master 

calendar system of case allocation. Its disadvantages, including its negative impact on 

efficiency and litigation costs, are discussed in chapter 5.  

 

Pleadings  

As seen in chapter 6, due to the formulation of the current pleadings rules in New 

South Wales, unless any of the exceptions apply, pleadings generally fail to identify 

the issues between the parties. As seen earlier, it is one function of pre-trial case 

management to ensure the issues are identified, and, if possible, narrowed. As Justice 

Finkelstein of the Federal Court said in Fieldturf Inc v Balsam Pacific Pty Ltd in the 

context of a respondent‟s „do not admit‟ defence:  

 

The proper conduct of litigation will substantially be assisted if parties are 

compelled to identify what are the issues in dispute. . . . If the court can 

compel the admission of facts which are not in dispute, this will reduce 

significantly the scope of discovery and . . . it will limit the evidence at 

trial. This will save the litigants time and money. . . . [I]f the parties do not 

identify precisely just what is and what is not in dispute, the court should 

intervene. The earlier the court acts, the better it will be for the parties.
664

  

 

                                                 
663

 Aon Risk Services Australia Limited v Australian National University [2009] HCA 27 at [156] (per 

Heydon J). 
664

 Fieldturf Inc v Balsam Pacific Pty Ltd [2003] FCA 809 at paras 9 and 11.  



 

264 

 

As discussed in chapter 5, scrutiny of pleadings by pre-trial case managers and court 

intervention so as to reduce delay and costs are facilitated by an individual case 

management system as used in the Federal Court. But in the NSW courts they are 

impeded by the master calendar system, the resulting lack of continuity in case 

managers, and, as the interview data suggest, by a potential lack of judicial preparation 

for pre-trial conferences, in part brought about by the late allocation of cases to 

individual case managers. 

 

Amendments  

The court file analysis data show a high proportion of amendments to pleadings in the 

NSW cases. This is related to the NSW rules on amendment and their interpretation by 

the NSW courts until recently.  

 

According to both the former and present procedural Acts and Rules, the NSW courts 

had and have discretion to allow an amendment at any time (SCR Pt 20 r 1(1); DCR Pt 

17 r 1(1); now s 64(1) CPA) and an obligation to allow necessary amendments “for the 

purpose of determining the real questions . . . or correcting any defect or error . . . or of 

avoiding multiplicity of proceedings” (SCR Pt 20 r 1(2); DCR Pt 17 r 1(2); now s 

64(2) CPA).  

 

At the time when the empirical research for this study was conducted,
665

 the NSW 

courts still interpreted these provisions liberally and allowed amendments as late as the 

trial or even the appeal. One example is NSW v Thomas
666

 where the NSW Court of 

Appeal directed amendments to the plaintiffs‟/appellants‟ statement of claim to 

include a cause of action that had not been pleaded. In Bright v Sampson & Duncan 

Enterprises Pty Ltd
667

 the NSW Court of Appeal held that the defendant not having 

pleaded an express term of contract negating liability was in breach of the surprise 

rule, but that this could have been remedied at trial by giving the defendant leave to 

amend its pleadings and adjourning the trial to enable the plaintiff to respond to the 

new pleading.  
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The recent case of Dennis v Australian Broadcasting Corporation
668

 may be the 

beginning of a less liberal approach to amendments in New South Wales. The NSW 

Court of Appeal held that section 56 (2) CPA, which mandates that the court give 

effect to the overriding purpose rule when exercising its powers, qualifies the power of 

the court under section 64 CPA to allow parties to amend their pleadings at any 

time.
669

 It should be noted, however, that in this case the appellant sought leave to 

appeal against a Supreme Court judgment which refused leave for him to file a fifth 

further amended statement of claim because “there comes a limit to which leave to re-

plead in cases of this kind should be granted and that limit has been well and truly 

reached,” which in the opinion of the NSW Court of Appeal was the correct decision. 

But the NSW Court of Appeal added: “In any event, no error has been identified 

which would justify this Court interfering with the exercise of the discretion.”
670

 

Furthermore, the effect of the decision may be limited to defamation cases because the 

NSW Court of Appeal held that the statutory duty under section 56 (2) CPA was 

reinforced in the circumstances of the case by the object sections of the Defamation 

Act 1974 and Defamation Act 2005.
671

 

 

Similarly, the High Court‟s decision in Aon Risk Services Australia Limited v 

Australian National University
672

 discussed earlier involved an application by the 

appellant for an adjournment of the trial just before the trial, foreshadowing an 

application for leave to amend its claim to allege a substantially different case without 

offering any explanation for the need to amend. The joint judgment by Gummow, 

Hayne, Crennan, Kiefel, Bell JJ also stated: 

 

The objectives stated in r 21 [of the Court Procedures Rules 2006 (ACT); 

the ACT‟s overriding purpose rule] do not require that every application 

for amendment should be refused because it involves the waste of some 

costs and some degree of delay, as it inevitably will.  Factors such as the 

nature and importance of the amendment to the party applying cannot be 

overlooked.  . . .  It is the extent of the delay and the costs associated with 
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it, together with the prejudice which might reasonably be assumed to 

follow and that which is shown, which are to be weighed against the grant 

of permission to a party to alter its case.  Much may depend upon the point 

the litigation has reached relative to a trial when the application to amend 

is made.
673

   

 

This indicates that at a stage of the proceedings removed in time from the trial, 

amendments may still be granted, depending on the extent of the delay and the costs 

associated with it. Furthermore, the Supreme Court‟s Practice Note No SC CL 7 by 

implication allows amendments until two weeks before the trial.
674

 

 

Party autonomy 

Two of the most frequently mentioned weaknesses of the civil litigation process 

mentioned by interview participants in New South Wales were the courts‟ non-

intervention and the flexibility allowed in the pre-trial process. This arguably implies 

criticism of party autonomy over the progress of cases, at least for the time when the 

empirical research for this study was conducted.
675

 

 

Both the former and present procedural Acts and Rules emphasise active case 

management driven by the court, including the giving of orders and directions on time-

tabling.
676

 In the NSW District Court, this language was initially mirrored in former 

Practice Note 33, which commenced on 1 January 1996 and stated in clause 2 that the 

court‟s goal was to complete 90 per cent of civil actions within one year and 100 per 

cent within two years. It included a standard timetable for civil actions, according to 

which judgment was to be given within 11 months after the lodgement of a claim.
677

 

This time-table was not met in any of the cases analysed, however, although some 

came close with a minimum time of just over eleven months in medical negligence 

and public authority cases, as shown in Appendix E, table E.II.3. The table shows that 
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median times were significantly above that, however: medical negligence and public 

authority cases were resolved in a median time from filing to judgment of almost two 

years and building disputes in more than two and a half years. As explained in chapter 

3, the 75 court files analysed from the NSW District Court were resolved by judgment 

in the years 2000 to 2003 and thus affected by former Practice Note 33.  

 

The District Court‟s revised Practice Note DC (Civil) No 1, which commenced on 7 

September 2009, still mentions in clause 1 that the court aims to finalise actions within 

one year, but no longer incorporates a detailed standard timetable. Instead, clauses 3.1 

and 3.2 now put an onus on the parties to agree on a timetable and clause 5.6 states 

that the court will examine the timetable proposed by the parties and make appropriate 

orders and directions. 

 

In contrast to the District Court, the Practice Notes of the NSW Supreme Court have 

never mirrored the language of the former and present procedural Acts and Rules and 

emphasised active case management driven by the court. With regard to time-tabling, 

the onus has always been entirely on the parties to set their own timetable and the 

courts‟ orders have always been consent orders.
678

  

 

In both NSW courts current Practice Notes thus continue to preserve party autonomy 

as to time-tabling. This logically means that lawyers can accommodate each other and 

that the courts depend on the willingness of lawyers to progress cases efficiently to 

trial. Since efficient progress of cases to trial is an important function of pre-trial case 

management, it seems illogical to give lawyers autonomy over timetabling. One of the 

NSW solicitors interviewed portrayed the filing of consent orders as to time-tabling as 

an area of abuse.  

 

Non-compliance with time-tabling orders 

One consequence of the continuing focus on party autonomy is the issue of parties‟ 

non-compliance with directions and the courts‟ failure to impose sanctions on parties 

in default, nominated by several interviewees as weaknesses of the civil litigation 
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process in New South Wales. In addition, several interview participants nominated 

enforcement problems regarding pre-trial orders, some stating that the imposition of 

sanctions for non-compliance risks a successful appeal on the grounds of justice, at 

least for the time when the empirical research for this study was conducted.
679

 As a 

result of the High Court‟s decision in Aon Risk Services Australia Limited v Australian 

National University
680

 discussed earlier, their perceptions might be different, if 

interviewed today. 

 

Under the Civil Procedure Act 2005 (NSW) the NSW courts can impose severe 

sanctions for non-compliance including dismissing the proceedings, striking out the 

claim or the defence, imposing cost penalties, and striking out evidence.
681

  

 

With regard to the NSW courts‟ Practice Notes, the District Court‟s former Practice 

Note 33 and its current revised Practice Note DC (Civil) No 1 support the Act in that 

both threaten that claim or defence may be struck out for want of prosecution if there 

is non-compliance.
682

 Similarly, now revoked Practice Note DC (Civil) No 3 

threatened “serious treatment” and costs penalties for non-compliance with the 

timetable in the Construction List.
683

  

 

The language in the NSW Supreme Court‟s Practice Notes is not as supportive of the 

Act. Its Practice Note SC Gen 5, while providing for costs sanctions and in cases of 

repeated defaults referral of the practitioner concerned to the relevant professional 

body, uses the language of what practitioners “should” do.
684

 Similarly Practice Note 

No SC CL 1 refers to the court‟s expectations and potential consequences of non-

compliance, but in less threatening language than the Practice Notes of the District 

Court.
685

 In proceedings in the Common Law Division‟s General Case Management 

List, revised Practice Note No SC CL 5 expressly states that case management 
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directions and times set for compliance may be varied
686

 and while Practice Note SC 

Eq 1 on case management in the Equity Division issued on 17 August 2005 stated the 

court‟s expectations that directions will be obeyed, its revised version is silent as to 

non-compliance.
687

  

 

Enforcement problems regarding non-compliance with pre-trial orders at the time 

when the empirical research for this study was conducted
688

 can be explained by the 

High Court judgment in Queensland v J L Holdings.
689

 In its vein, the imposition of 

sanctions indeed risked a successful appeal on the grounds of justice, as pointed out by 

Justice Finkelstein of the Federal Court in Black & Decker (Australasia) Pty Ltd v 

GMCA Pty Ltd.
690

 He held that it was time that the Queensland v J L Holdings 

approach was revisited and that he was 

 

of the firm view that parties should not be treated as leniently as they have 

been in the past.  Commercial parties expect this approach from the courts 

and their expectation should be met.  A useful rule to adopt is to allow an 

extension only if the failure to meet the existing timetable is the result of 

excusable non-compliance.
691

   

 

His focus on commercial disputes, where, he said, the “parties do incur losses resulting 

from delay that can never be compensated by a costs order,”
692

 could potentially have 

confined the effect of that case as a precedent. But the High Court‟s decision in Aon 

Risk Services Australia Limited v Australian National University
693

 shortly thereafter 

is of general application to civil disputes. 

 

Requests for extensions of time 

Another factor that is likely related to the continuing focus on party autonomy in New 

South Wales is the finding from the court file analysis data that median extensions of 
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time granted by the courts at the request of the litigants were considerably longer at the 

NSW courts than at the Regional Court Stuttgart, and within the NSW courts at the 

Supreme Court than the District Court. As discussed in the previous section, as a result 

of Aon Risk Services Australia Limited v Australian National University
694

 requests for 

extensions of time may no longer be allowed as generously as before. 

 

The preparation of evidence 

One of the four functions of pre-trial case management in Australia is getting the case 

ready for trial. In that regard, the pre-trial stage is devoted primarily to both parties 

collecting the evidence they will need to present at the trial to make their case.
695

 

Logically, the parties need to investigate every single aspect that could possibly arise 

at trial during the pre-trial stage, because once the trial is under way, there is no 

opportunity for further investigation.
696

  

 

As seen earlier in the court file analysis data collected in Appendices G and K, the 

NSW cases had a high number of documents, witness statements and expert reports on 

file. The main factor likely to explain these data is the complete party autonomy in 

New South Wales over which and how much evidence is presented at trial to satisfy 

the burden of proof, provided it is admissible under the rules of evidence. 

 

With regard to witness statements, Part 31 rule 4 of the UCPR (former SCR Pt 36 r 

4A) empowers the court to direct any party to present their intended evidence in chief 

in the form of a witness statement to be served on the opponent. According to the 

Supreme Court‟s Equity Division‟s Practice Notes it now appears to be the norm in 

that Division that evidence-in-chief is to be given by way of affidavits or 

statements.
697

 The same applies for cases in the Supreme Court‟s Professional 
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Negligence List.
698

 The same presumption applied in the District Court‟s Construction 

List under Practice Note DC (Civil) No 3, clause 4.1, which stated that a court order 

that evidence-in-chief is to be given by way of affidavits or statements is the general 

norm. But that Practice Note was revoked by revised Practice Note DC (Civil) No 1, 

which became effective from 7 September 2009, which is silent as to this matter. For 

proceedings in the Supreme Court‟s General Case Management List in the Common 

Law Division, the possibility of such a court direction is one of the tasks of a pre-trial 

conference.
699

  

 

The emphases put on witness statements in the Practice Notes of the NSW courts are 

mirrored in the court file analysis data collected in Appendix H, tables H.3 and H.4, 

which show high numbers of witness statements in the NSW files analysed; with the 

exception of building cases higher in the Supreme than the District Court. In chapter 3 

it was reported that many of the solicitors interviewed in New South Wales found the 

preparation of witness statements and expert reports – which are discussed in chapter 

10 - the most time-consuming task they have to perform in civil litigation. All 

solicitors interviewed in New South Wales stated that they have a conference with 

their witnesses, questioning them in preparation for the trial. These factors can 

contribute to delay during the pre-trial stage. They also increase litigation costs. 

 

Number of pre-trial conferences  

Another weakness of the civil litigation process mentioned by several interview 

participants in New South Wales was the number of pre-trial conferences, which were 

perceived as providing too many opportunities for motions and arguments.  

 

As reported earlier, the court file analysis data collected in Appendix G indeed show a 

significantly higher number of visits to the court house at the NSW courts than at the 

Regional Court Stuttgart. A high proportion of these visits to the NSW courts were for 

the purpose of attending pre-trial conferences.  
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Not only the visits as such, but also the necessary preparatory work by lawyers for 

each pre-trial conference will increase the cost to litigants in New South Wales under 

the predominant hourly fee charging system discussed in chapter 3. The 2003 Case 

Management Reform study by the Law and Justice Foundation found that each visit to 

the court house increased litigant costs by an average of 8 per cent.
700

 The number of 

pre-trial conferences logically also has an impact on court resources.
701

 

 

In the literature, concerns about the negative impact of pre-trial case management on 

court resources and increased cost to litigants as a result of the required attendance of 

court officers and legal representatives at pre-trial conferences have been expressed by 

several senior judges.
702

 Many of the practitioners interviewed for the Law and Justice 

Foundation‟s study of the Federal Court‟s individual docket system also raised 

concerns that multiple attendances at pre-trial conferences raised litigation costs.
703

  

 

While the introduction of an online court facility for the resolution of non-

controversial interlocutory matters piloted by the NSW Supreme Court‟s Equity 

Division since April 2006
704

 and authorised by clause 20 of the Common Law 

Division‟s revised Practice Note SC CL 5 is likely to reduce the required visits to the 

court house, it will not by itself reduce the number of pre-trial conferences and the 

associated necessary preparatory work for lawyers. 
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From the perspective of the objective of case management being a reduction of delay 

and litigation costs, and therefore necessitating a minimisation of the number of court 

appearances to achieve efficiency and expedition, as NSW Chief Justice Spigelman 

has stated,
705

 the large number of pre-trial conferences shown by the court file analysis 

data is too high. But as discussed above, this is likely to be due at least in part to the 

continuing focus on party autonomy at the NSW courts. 

 

The next section discusses pre-trial case management in Germany.  

 

Case management in Germany as practised at the Regional 

Court Stuttgart 

Introduction 

Case management principles under the German Code of Civil Procedure are outlined 

in chapter 5. Importantly, in Germany there is no strict division between pre-trial and 

trial hearings. Most functionally equivalent to the pre-trial process in New South 

Wales is the following: 

 

§ 272 II Code of Civil Procedure gives the judge two options of case management: an 

early first hearing ((§§ 272 II, 275) or written preparatory proceedings (§§ 272 II, 

276).
706

  

 

The early first hearing case management method has two main purposes: achieving a 

settlement, if possible, as seen in chapter 7, and if not, discussing with the parties the 

judge‟s preliminary assessment of the factual and legal issues raised by the pleadings 

and the further process.
707

  

 

Written preparatory proceedings are intended to prepare the main oral hearing entirely 

in writing through written submissions by the parties and court directions without any 
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oral discussion of how to proceed. This option makes sense particularly if either it is 

foreseeable that the defendant will not defend the claim, in which case a default 

judgment can be given in writing,
708

 or more preparation through written submissions 

is necessary, which is likely to be the case if the matter is complex.
709

  

 

§ 272 I Code of Civil Procedure provides that the dispute should as a rule be resolved 

in one thoroughly prepared main oral hearing, at which evidence is taken, should that 

be necessary. Case management powers in preparation for the main oral hearing are 

listed in § 273 II Code of Civil Procedure as including:  

 ordering the parties to supplement their pleadings  

 summoning the litigants to appear at the hearing  

 summoning witnesses to the hearing who have been nominated in pleadings as 

witnesses by the party carrying the burden of proof for the relevant fact  

 subpoenaing documents mentioned in the pleadings  

 commissioning an expert report, and  

 scheduling a visual inspection.  

 

If written preparatory proceedings have been ordered, these preparatory measures are 

taken by judicial order in chambers without the parties‟ presence, and the order will be 

served on both parties. In the case of an early first hearing, preparatory measures will 

be discussed at that hearing. The form of the first hearing, prescribed by § 278 of the 

Code of Civil Procedure, is detailed in chapter 5, and includes: 

 judicial promotion of settlement, discussed in chapter 7  

 a summary by the court of its understanding of the factual and legal issues in 

dispute as gained from the parties‟ pleadings 

 a discussion of this summary between the court and the parties‟ legal 

representatives, and 

 a discussion between the court and the parties‟ legal representatives of a 

possible narrowing of issues, the timing for the evidentiary hearing, and the 

preparatory measures required for that hearing. 
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With regard to the court‟s summary of its understanding of the factual and legal issues 

in dispute as gained from the parties‟ pleadings, the statutory judicial duties prescribed 

by § 139 Code of Civil Procedure to pose questions with regard to matters that are 

unclear and to advise the litigants‟ lawyers of aspects that they have obviously 

overlooked or regarded as irrelevant and of difficulties that their submissions face with 

regard to the legal position have to be complied with. These duties are described in 

more detail in chapter 5. 

 

The above makes apparent that the functions of pre-trial case management are the 

same in Germany as in New South Wales: early identification and narrowing of issues, 

exploring dispute resolution by settlement, ensuring an efficient progress of cases to 

trial (as in evidentiary hearing), getting the case ready for trial and shortening the trial. 

The first oral hearing in Germany is thus in some ways functionally equivalent to a 

pre-trial conference in New South Wales. 

 

Furthermore, the above shows the emphasis of the German Code of Civil Procedure 

on proactive judicial case management and control, and it can be seen that these 

powers are more wide-reaching than judicial case management powers are in New 

South Wales. It is important to emphasise, however, that only such measures can be 

taken by the judge that find a basis in the parties‟ pleadings, in other words, the Code 

of Civil Procedure does not allow the judge to investigate ex officio, since this would 

breach the court‟s impartiality and the adversarial principle.
710

  

 

As explained in chapter 6, §§ 253 and 138 Code of Civil Procedure demand that both 

parties substantiate their factual allegations in the pleadings by nominating supporting 

evidence for them, according to the burden of proof. In this sense in Germany it is also 

in the hands of the parties which evidence comes before the court. However, in 

Germany there is no complete party autonomy over which and how much evidence is 

presented. Instead, it is the court that will decide on the basis of the parties‟ pleadings 

what evidence is taken, and it has the role to make corresponding proof-taking 
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orders.
711

 Because the German court is obliged to bring the dispute to its resolution as 

speedily as possible (§§ 272, 273 Code of Civil Procedure), it is obliged to concentrate 

the proceedings on the determinative issues.
712

  

 

This means that the court will only make proof-taking orders if the following four 

preconditions are met:
713

  

1. the issue must be determinative 

2.   the issue must require proof  

3.  the evidence must have been nominated by the party bearing the burden of 

proof and not only by the opponent and  

4.   the means of proof nominated must not be inadmissible or unsuitable.
714

  

The overriding requirement is that the means of evidence nominated by a party must 

be relevant to the issues in dispute, where the German courts adopt a strict direct 

relevance test.
715

 

 

An issue will not be determinative for instance, if the defendant has raised two 

grounds of defence and one of them is clearly supported by the law, for instance, such 

as a defence that the plaintiff‟s claim is barred by the expiry of the limitation period or 

that an alleged contract is void for purely legal reasons. An issue will not require proof 

if it is not disputed by the opponent (§ 138 III Code of Civil Procedure). 

 

Moreover, the court does not have to take evidence using all means of proof 

nominated for a particular fact, but can choose some of them. For instance the court 

can decide to take the evidence of two of the witnesses nominated, and if it regards the 
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fact as proven as a result of their testimony, the court does not have to call any further 

witnesses or take any other evidence on the same fact.
716

  

 

If the court does not make a proof-taking order with respect to a means of evidence 

nominated by a party, the relevant party can apply to the court for an order that the 

particular evidence be taken, however, in which case the court must do so unless it 

considers that evidence inadmissible or unnecessary.
717

 Evidence is unnecessary, if it 

is not directly relevant to the issues in dispute.
718

  

 

The next section of this chapter discusses the impact of the following aspects of the 

German case management system as practised at the Regional Court Stuttgart in a 

comparison with New South Wales: 

 the non-complexity of the procedural rules 

 case allocation 

 pleadings  

 amendments  

 case management methods in practice 

 judicial preparation in practice 

 the function and form of the first oral hearing in practice 

 the absence of party autonomy over the pace of proceedings and its impact on 

o requests for extensions of time and 

o non-compliance with time-tabling orders  

 the number of visits to the court house, and 

 the preparation of evidence in practice. 

 

Non-complexity of the procedural rules 

Civil procedural rules are not as complex in Germany as in New South Wales. This is 

due to the following factors: 
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1. As discussed in chapter 1, the German civil justice system is regulated by the 

Federal Code of Civil Procedure, which results in uniform procedural rules 

applying to all courts handling civil matters at first instance. In contrast to the 

NSW courts, no German court is entitled to issue rules of court or Practice 

Notes.  

2. As explained above, the Code of Civil Procedure provides judges with two 

different case management methods for all civil disputes. These two options 

provide the flexibility required to deal with disparate civil cases appropriately 

without any of the formal distinctions of procedure that are evident in the 

various Practice Notes on case management in different causes of action in 

New South Wales discussed above.
719

  

3. The Code of Civil Procedure is not amended as frequently as the civil 

procedural rules are in New South Wales. The two last major reforms occurred 

in 1977 and 2002. 

 

Case allocation 

As explained in chapter 5, under the German individual case management system, the 

judge who is allocated a civil case under the schedule for the allocation of cases is 

responsible for managing its progress from its filing until its resolution. This means 

continuity in case management, which enhances familiarity with the case and its 

demands, which is absent in New South Wales. 

 

Pleadings  

As explained in chapter 6, as a result of the detailed fact allegations required by both 

parties in their pleadings under § 138 Code of Civil Procedure, the judge is in a 

position to analyse what the issues in dispute are at that stage of the proceedings, 

which facts need to be proven, and which evidence nominated by the parties is going 

to be required based on burden of proof principles. This enables the judge to take the 

preparatory measures for the hearing as prescribed by § 273 II Code of Civil 

Procedure. In New South Wales in contrast, unless any of the exceptions detailed in 
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chapter 6 apply, pleadings generally fail to clearly identify the issues between the 

parties. 

 

Amendments  

§ 263 of the German Code of Civil Procedure allows an amendment of the plaintiff‟s 

claim, if the defendant consents or the court regards it as expedient. The defendant‟s 

consent is presumed, if he or she responds to the plaintiff‟s amended claim at the oral 

hearing without having objected to it.
720

 If the defendant does not consent, the court 

must exercise its discretion, and if the proposed amendment is due to reproachable 

delay or protraction of the proceedings, the court can reject it as not expedient.
721

 All 

the following are regarded as amendments: substituting or adding a cause of action, 

substituting or adding a party, and cross-claiming against an existing or a new party.
722

 

In contrast to New South Wales, however, amendments are not formally identified as 

such.  

 

The Code of Civil Procedure provides that legal practitioners have to conform to the 

standard of a diligent person in conducting and promoting the progress of a case and 

make motions and submissions including arguments in defence of a claim as soon as 

possible.
723

 Despite this, parties are allowed to adapt their factual submissions to the 

respective stage of the proceedings and do not have to include their entire arguments 

from the beginning.
724

 Supplementing factual and legal arguments later is not regarded 

as an amendment, nor is an extension or restriction of the relief sought by the 

plaintiff.
725

 

 

From a NSW perspective, German procedural law is thus comparable to, and arguably 

even more liberal than, the NSW procedural rules with regard to amendments. 

 

 Case management methods in practice: Interview data 
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The interviewed judges of the Regional Court Stuttgart, when asked which of the two 

options they prefer, an early first hearing or written preparatory proceedings, were 

largely divided. Some said that it depends on the case which option they choose.
726

 

Some stated that they use a combination of the two case management methods, namely 

brief written preparatory proceedings, allowing for a brief exchange of written 

submissions by the parties, followed by a first hearing scheduled early. 

 

The legal practitioners interviewed in Baden-Württemberg, asked whether the judicial 

choice exercised as to case management method influences the duration of the 

proceedings overall, were equally divided in their answers. Some of their responses 

were directed more to preference than duration: 

 

I think the early first hearing is often more sensible, since you can then already 

raise questions that need resolution and you get the judge‟s opinion, which 

doesn‟t happen in written preparatory proceedings. Plaintiff representative, BW 

 

It is certainly the case that written preparatory proceedings take approximately a 

quarter of a year longer, but they are useful in certain areas, especially in 

complex building disputes, to explore what the contested positions really are. 

Defendant representative, BW 

 

Judicial preparation in practice: Interview data 

The following comments by judges of the Regional Court Stuttgart who were 

interviewed give an insight into their preparation practice: 

 

The preparation happens in stages: At first, when the file comes in and the 

hearing is scheduled, the file is read in its then state, that is, as a rule only the 

statement of claim. On this basis, however, questions of law are already worked 

on. The crucial preparation takes place a few days before the [first] hearing, 

when the grounds of defence are available and, as a rule, the plaintiff‟s reply as 

well. RCS judge, BW 
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I prepare myself very intensively to have a good grasp of the case in order to be 

able to tell the parties during the [first] hearing what the court thinks of the 

legal, factual and dispute situation at the time of the hearing from the legal point 

of view. I do so because I think that it makes the parties see the way it is and then 

maybe they come to an agreement or at least know where the case is heading. 

RCS judge, BW 

 

Asked whether judicial preparation influences the duration of proceedings, most 

lawyers interviewed in Baden-Württemberg said it reduces delay. Many comments 

revealed their perception that judges at the Regional Court Stuttgart prepare carefully 

for the first oral hearing. The following comments are illustrative: 

 
Yes, positively. I experience it again and again that, at least at the specialised 

chamber for medical negligence cases, the court is excellently prepared and 

knows the facts. And since a good knowledge of the facts and also to a small 

extent the medical evaluation play a role in an appropriate settlement proposal, 

this knowledge influences the duration of proceedings very positively towards 

shorter proceedings. Plaintiff representative, BW 

 

I think that the judges here, those I‟ve had dealings with anyway, are very well 

prepared. And therefore I think the duration of the proceeding is rather shorter 

there than at other courts, such as for instance the Local Courts, where the 

judges are unable to prepare that well. Defendant representative, BW 

 

The individual case management system, the required detail in pleadings, and the court 

file organisation in complete and chronological order discussed in chapter 5 facilitate 

comprehensive judicial preparation for the oral hearing. The reverse of each of these 

factors in New South Wales impedes such preparation for pre-trial conferences in New 

South Wales. 

 

Function and form of the first oral hearing in practice: Empirical 

data 

In the context of being asked how they proceed in promoting settlement, judges of the 

Regional Court Stuttgart who were interviewed made comments which suggest that at 

the Regional Court Stuttgart the first oral hearing does proceed in practice as 
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prescribed by § 278 Code of Civil Procedure and explained above. The following 

comment is typical:  

 

             First I summarise the facts and the legal issues [as apparent from the pleadings]. 

There one has to tell them clearly and without obscuring how the case lies. Then 

it is important that the legal representatives are given the opportunity to speak 

and also the parties of course, if this is requested. RCS judge, BW 

 

The observation of five first hearings at the Regional Court Stuttgart in 2001 and 2002 

also suggests that at that court the first oral hearing proceeds in practice as prescribed 

by § 278 Code of Civil Procedure.  

 

At least prior to the reforms of 2002, this practice was not uniform across Germany, 

however. In other German regions, as reported and criticised by Justice Hendel, courts 

adopted a practice of scheduling the first oral hearings for more than twenty matters all 

for the same time and did not summon the litigants to the hearing. Reportedly, the 

lawyers appearing often had no knowledge of their case.
727

 The 2002 reforms of the 

Code of Civil Procedure were in part designed to prevent such practices.  

 

Some lawyers interviewed for this study in Baden-Württemberg contrasted and 

criticised such practices in courts in other German regions, which by implication lends 

support to the judicial comments and the observations that at the Regional Court 

Stuttgart the first oral hearing does proceed in practice as described in the introduction 

above.  

 

As stated earlier, the first oral hearing has the same purposes as pre-trial conferences 

do in New South Wales. In contrast to New South Wales, judicial preparation and 

                                                 
727

 Justice D Hendel, “Wider den Niedergang der Kultur der mündlichen Verhandlung im Zivilprozess” 

[Against the Decline of the Culture of the Oral Hearing in Civil Litigation] (1992) DRiZ 91 at 91-2. 

This is also the practice Justice Beier has described as being “widely followed” for the first oral hearing, 

which he terms “pre-trial hearing”: Justice J Beier, “The Woolf Report and German Procedure” (1997) 

19 Liverpool L Rev 67 at 78-9. Earlier in his article, he has acknowledged that his description of 

German practice is influenced by his personal experience and that court practice differs throughout 

Germany: at 68. It should be noted that some of the German lawyers interviewed mentioned the courts 

in Berlin, where Justice Beier works, as following this criticised practice. Under the revised § 139 Code 

of Civil Procedure, discussed in chapter 5 it is clear that this practice is contrary to judicial obligations: 

Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 139 para 4. 



 

283 

 

management enhance the likelihood that these purposes are fulfilled in practice. The 

court identifies the issues emerging from the pleadings and seeks to narrow them, the 

court not only explores, but promotes dispute resolution by settlement, and the court 

discusses the preparatory measures required for the next oral hearing at which 

evidence will be presented. The latter means that the court seeks to ensure an efficient 

progress of the case to trial and to get the case ready for trial.  

 

Absence of party autonomy over the pace of proceedings 

 As explained in chapter 1, party autonomy regarding the progress of proceedings was 

abolished in amendments to the Code of Civil Procedure, beginning from 1924, as a 

result of the protraction of proceedings by the parties and increasing delays in civil 

litigation, brought about by the original party autonomy over the pace of 

proceedings.
728

 Instead, in recognition of the need for justice for the community of 

litigants as a whole, judges were given the power and responsibility to advance the 

pace of proceedings as described in the introduction to case management in Germany 

above.
729

 This means that it is not the parties, but the judge carrying the responsibility 

for the case, who sets the timetable. 

 

Requests for extensions of time 

The Code of Civil Procedure allows parties to apply to the court for an extension of 

any time limits set by the judge and of some time limits set by the Code itself, 

provided that they can put forward important reasons.
730

 It is in the court‟s discretion 

whether to extend time limits. In the exercise of its discretion, the court must take 

account of two factors: first, the court‟s obligation to resolve proceedings as efficiently 

as possible; and secondly the interests of the opponent.
731

  

 

The court file analysis data from cases of the Regional Court Stuttgart in Appendix G, 

table G.1, show that while extensions of time were granted in 59 per cent of cases, the 
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median extension of time granted was only one week compared with three months at 

the NSW courts. The German finding is a reflection of the court‟s responsibility to 

advance the pace of proceedings and the abolition of party autonomy regarding the 

progress of proceedings. 

 

Non-compliance with time-tabling orders 

§ 296 Code of Civil Procedure generally precludes late submissions, if parties fail to 

comply with time limits, such as the time within which the defendant has to submit 

notice of appearance and grounds of defence. If the court considers that the 

proceedings would not be delayed by their admission or if the party concerned has a 

sufficient excuse for the delay and submits an affidavit explaining the reason for the 

delay, late submissions may be admitted.
732

  

 

Similarly, if in circumstances other than time limits parties fail to comply with the 

standard of due diligence in conducting and promoting the progress of a case,
733

 their 

motions and submissions can be precluded if the court considers that their admission 

would delay the proceedings and that delay is due to gross negligence.
734

  

 

Because of the constitutionally protected right to a hearing,
735

 however, the Federal 

Constitutional Court has set stringent preconditions for allowing a preclusion of late 

submissions under § 296 Code of Civil Procedure. In particular, preclusion is not 

compatible with the constitutional right to be heard, if the court was to blame in part 

for delay that could have been avoided by proper preparatory measures taken by the 

court.
736

 For instance, the court can never preclude the party‟s submissions if the court 

itself has not promoted the progress of the proceedings properly, for instance by 
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setting unreasonably brief time limits.
737

 Preclusion is possible only if the belated 

submission would be the sole cause of delay, thus not, if a hearing must be adjourned 

in any event for other reasons.
738

 Before deciding to preclude belated submissions, the 

court must always give the party concerned a hearing.
739

  

 

If the court decides to preclude belated submissions, the belated submission or motion 

is ignored as if it had never been made.
740

 Dismissal of a claim for want of prosecution 

alone by reason of belated submissions is not possible, however. The court must first 

analyse whether the claim in its original form is substantiated if the alleged facts can 

be proven, and in that case evidence must be taken.
741

  

 

Because of the case law by the Federal Constitutional Court, German procedural law is 

thus less stringent with regard to non-compliance than NSW procedural law. 

 

This may explain why one of the three weaknesses of pre-trial case management 

mentioned by interview participants in Baden-Württemberg was “enforcement 

problems regarding time limits for lawyers” and why a few of the judges interviewed 

stated late party submissions should be disallowed as an aspect in need of reform. 

 

Number of visits to the court house 

The court file analysis data show that there were significantly fewer visits to the court 

house in the German than in the NSW cases analysed. This should result in less work 

for lawyers for the preparation of hearings at the court.  

 

The lower number of visits to the court house is likely to be a result of the individual 

case management system of case allocation, judicial rather than party control over the 
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pace of proceedings, judicial preparation and the required detail in pleadings, which 

make this preparation possible.  

 

The preparation of witness evidence: Legal rules and empirical data 

As outlined earlier, in Germany there is no complete party autonomy over which and 

how much evidence is presented. Instead, it is the court that will decide on the basis of 

the parties‟ pleadings what evidence is taken, and it has the role to make 

corresponding proof-taking orders.  

 

§§ 358a, 377 III Code of Civil Procedure prescribe that written witness statements can 

be used only if the court considers a written statement as sufficient in light of the 

questions to be proven and if the witness can be considered trustworthy.
742

 The 

sufficiency requirement implies an assumption that the written witness statement will 

replace oral testimony.
743

 The court can only consider a written statement sufficient if 

it is foreseeable that there will be no need for the court or any of the litigants to ask 

further questions of the witness, if there is no doubt about the credibility of the 

witness, and if it is foreseeable that the witness statement will not contradict the 

evidence of another witness.
744

  

 

The above explains why only two of the 120 German cases analysed had a written 

witness statement on file. Almost all interview participants in Baden-Württemberg 

said written witness statements are never or only extremely rarely ordered. The 

following judicial comment provides some example circumstances of where a written 

witness statement might be used: 

 

I ordered a written witness statement once or twice when external circumstances 

did not permit the direct examination of a witness. In one case the witness‟ giving 

birth was imminent. Another case involved a medical practitioner who claimed 
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he was not available at the hearing scheduled for the taking of evidence. With the 

agreement of the parties his testimony was obtained in writing. RCS judge, BW 

 

With regard to the preparation of witness evidence, § 4 of the German legal 

professional conduct guidelines of 1957 provided: “Questioning of witnesses out of 

court is advisable only when special circumstances justify it. In such questioning even 

the appearance of attempting to influence the witness must be avoided.”
745

 An 

amendment to the Federal Regulations on Attorneys in 1996 did not incorporate that 

rule.
746

 Nor is any such rule part of the Legal Profession Regulation 2001. 

 

Nevertheless, in contrast to New South Wales, where all 30 solicitors interviewed 

stated that they have a conference with their witnesses, a large majority of German 

lawyers interviewed stated that they never or only very rarely meet with any of the 

witnesses they have nominated as proof for a factual allegation, because they want to 

avoid the risk of influencing them: 

 

In my opinion, as an independent organ of the administration of justice, I do not 

only need to have the requisite objectivity, but also the requisite distance from my 

client. It cannot be the task of the lawyer to question witnesses, or – even worse – 

to influence them or to get certain words into their testimony. That is not the task 

of a respectable lawyer. Plaintiff representative, BW 

 

The moment one speaks with the witnesses, one influences them. Whether one 

wants to or not, especially as representative of the hospital it is really almost not 

possible to avoid the situation that they think about it on the basis of the 

questions that one asks, if they are reasonably intelligent. Defendant 

representative, BW 

 

Because one would roughly tell the witness what is at issue, the witness would 

form a picture based on what the lawyer says, and perhaps want to comply with 
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expectations. I simply fear that if I speak to the witnesses beforehand that I will 

put the witness under some pressure. Plaintiff representative, BW 

 

One of the German lawyers interviewed last, who had been President of the Law 

Society in the past, when asked why he thought the majority of lawyers said they had 

no pre-trial contact with witnesses even though there was no longer a rule in any of the 

legal professional rules to prohibit such contact, stated: 

 

Well, we attempt to serve justice. There is still the principle that the lawyer is an 

organ of the administration of justice. We should attempt to contribute to a just 

result, and we can only do that if we do not influence the course of the 

proceedings. Defendant representative, BW 

 

Those German lawyers interviewed who stated that they do speak with witnesses 

emphasised that this does not involve preparing the witnesses for their testimony: 

 

No, as a matter of principle, I do not do that. From time to time it happens, 

especially if the witnesses are members of the family or obviously on the client‟s 

side, that both the client and the witnesses want me to do that. As a matter of 

principle, I refuse to do that, to guide them in a certain direction in any way. 

Defendant representative, BW 

 

            No, that is not my task. It cannot be the purpose of questioning by a lawyer to 

prepare a witness for the hearing because that really does influence him. And if, 

as in Anglo-American law, you have dealings with the witness, then one must not 

be surprised if one does not have a proper witness examination, but an hour of 

fairy tales. Plaintiff representative, BW 

 

As discussed in chapter 10, parties in Germany will also only rarely obtain their own 

expert evidence. 

 

The factors discussed in this section explain why the court file analysis data show 

fewer documents, witness statements and expert reports in the German cases than the 

NSW cases. Further, these factors are likely to reduce delay during the pre-trial stage 

in Germany. 
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Discussion 

The examination of the German case management system suggests that the German 

procedural rules enhance the fulfilment of all functions of pre-trial case management 

as perceived in New South Wales. Identification of issues is enhanced by the required 

detail of pleadings and the court‟s task to summarise its understanding of them at the 

first hearing. Promotion of settlement is one of the central tasks of judges at the first 

oral hearing, as discussed in chapter 7. Furthermore, the delay data shown in chapter 4, 

in particular the comparative length of the pre-trial phase, suggest that the German 

case management system enhances an efficient progress of cases to their resolution by 

judgment, if no settlement is reached.  

 

The examination of the German case management system further suggests that the 

lesser delay during the pre-trial phase at the Regional Court Stuttgart than at the NSW 

courts is likely to be a reflection of the following factors in combination:  

 the detailed form of the pleadings  

 the individual case management system of case allocation  

 the courts‟ responsibility to actively manage cases to enhance their progress  

 judicial rather than party control over the pace of proceedings  

 the obligation of the legal profession to accept judicial control  

 judicial preparation for the hearings  

 the court‟s management of the hearings including promotion of settlement, and 

 the relative absence of preparation of evidence by the parties. 

 

Furthermore, with the exception of enforcement problems regarding time limits, the 

German system appears to avoid all the issues mentioned as weaknesses or as in need 

of reform by the interview participants in New South Wales as outlined in the 

beginning of this chapter. It also appears to embody all those elements perceived by 

NSW solicitors interviewed as the most important attributes of effectively conducted 

proceedings at the pre-trial stage that lie in the court‟s hands.  

 

The German case management system as practised at the Regional Court Stuttgart may 

thus offer some valuable ideas for reform in New South Wales.  
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Lord Browne-Wilkinson has argued, however, that greater judicial case management 

automatically results in a greater need for judicial resources and rejected the value of 

ideas gained from the German system for this reason.
747

 Before discussing reform 

recommendations for New South Wales, it should thus be considered whether the 

German case management system does in fact increase demands on court resources 

overall in comparison with New South Wales. 

 

Pre-trial case management and court resources  

The comparative demands of the two pre-trial case management systems on court 

resources overall are difficult to establish empirically. The following uses data 

obtained from interviews with judges in both systems to provide a preliminary 

tentative indication of comparative time expenditure on specific stages of civil 

proceedings. These data would have to be tested through more large scale interview 

samples or observations. 

 

The judges from the Regional Court Stuttgart were only able to isolate the respective 

lengths of time they spend on conducting the hearings and on formulating the 

judgment. For the remaining aspects they were thus asked for an overall assessment of 

their average preparation time including legal research on one civil dispute from its 

initiation at court to its resolution, without including time spent on hearings and on 

judgment writing.  

 

Table 8.1 collates the answers given by the judges interviewed in both systems on 

their time expenditure. The middle of average times given was used. The left part of 

the table collates the time expenditure for the respective stages of the proceedings in 

equivalence to the NSW system as indicated by the German judges; the right part 

collates the time expenditure for the respective stages of the proceedings as indicated 

                                                 
747

 Lord Browne-Wilkinson, “Civil Procedure from the UK Perspective”, Speech delivered at the 

Supreme Court of NSW Annual Conference, 11 September 1998, pp 9-10, on file with the author; so 

also M Galanter, “Dining at the Ritz: Visions of Justice for the Individual in the Changing Adversarial 

System” in H Stacy and M Lavarch (eds), Beyond the Adversarial System (Federation Press, Sydney, 

1999) 118 at 126. See on this also the discussion in chapter 4. Cannon has rightly pointed out that 

greater judicial case management does not necessarily mean a higher demand for court resources: A 

Cannon, “Comparisons of Judicial and Lawyer Resources to Resolve Civil Disputes in the Civil Code 

and Common Law Methods” (2001) 10 JJA 245 at 250. 



 

291 

 

by the NSW judges. It should be noted that the NSW data given are based on only one 

pre-trial conference. The “total” time expenditure for New South Wales thus does not 

take into account that, as seen in the court file analysis data, the number of 

hearings/pre-trial conferences or visits to the court house in the categories of case 

analysed was significantly higher at the NSW courts than at the Regional Court 

Stuttgart. Some of the data included in table 8.1 are elaborated in chapter 9, which 

discusses trial and judgment. 

 

Table 8.1: Judicial time expenditure per civil dispute according to judges 

interviewed 
 

German system as  
equivalent to NSW 

RC Stuttgart NSW system NSW DC NSW SC 

Total time for  
preparation including  
legal research 

3 hours and 
45 minutes 

Prep. one PTC 15 min 25 min 

Total time for hearing/ 
no evidence taken 
(equivalent to PTC in NSW) 

1 hour Duration one 
PTC 

5 min 25 min 

  Prep. trial 25 min 1 hour  
and 20 min 

  Legal research N/A 12 hours 

Total time for hearing/ 
evidence taken 
(equivalent to trial in NSW) 

MN: 3 hours 
PA: 2 hours 
BD: 4 hours 

Trial  15 hours  
and 30 min 

31 hours 

Judgment writing 6 hours Judgment 
writing 

13 hours 
and 30 min 

25 hours 

Total MN: 13 hours  
and 45 min 
PA: 12 hours 
and 45 min 
BD: 14 hours 
and 45 min 

“Total” 29 hours 
and 45 min 

71 hours 
and 10 min 

PTC: pre-trial conference 

MN: medical negligence cases 

PA: public authority cases 

BD: building disputes 

 

Table 8.1 allows a preliminary tentative comparison of the total time expenditure per 

civil dispute by judges at the Regional Court Stuttgart and judges at the NSW courts 

who were interviewed. On the – unrealistic – assumption of only one pre-trial 

conference per case in New South Wales, this tentative comparison suggests that the 

total judicial time expenditure per civil dispute at the Regional Court Stuttgart may be 

about one fifth of that at the NSW Supreme Court and about half of that at the NSW 

District Court. While most pre-trial conferences at the NSW courts are conducted by 
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registrars, not judges, they still require court resources, even if they were conducted 

online. 

 

Importantly in the context of pre-trial case management, table 8.1 also suggests that 

while the interviewed German judges spend more than a third of their total time per 

case on preparation including legal research, interviewed NSW Supreme Court judges 

spend about one fifth of their total time per case on preparation and NSW District 

Court judges only about three per cent. Even though the figures cannot be precise, 

table 8.1 nevertheless suggests that case management at the Regional Court Stuttgart 

“front-loads” court resources more than it does at the NSW courts.  

 

The comparative delay data shown in chapter 4 suggest, however, that such front-

loading is worthwhile. More time expenditure on judicial preparation in Germany 

appears to reduce delay overall. Table 8.1 also suggests that more time expenditure on 

judicial preparation up-front may reduce judicial time expenditure on one civil case 

overall. Greater attention to judicial preparation for pre-trial case management may 

thus lead to cost savings for court resources overall, because it may result in shorter 

trials or in settlement, avoiding trials altogether.  

 

Reform recommendations for New South Wales 

On the basis of the examination of the German model in combination with the 

interview data obtained in New South Wales, the following elements discussed below  

may assist pre-trial case management in New South Wales to achieve its functions 

with a consequential reduction in delay and litigation costs:  

 absence or restriction of party autonomy over the pace of proceedings, 

expressed in 

o individual and organisational responsibility or willingness of case 

managers and courts to exercise control and  

o an obligation or willingness of the legal profession to accept court-

driven case management and control 

 an individual case management system of case allocation 

 familiarity of the case manager with the case 

 authority and respect held by the case manager 
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 preparation by the case manager 

 case management skills 

 reducing the preparation of evidence by the parties. 

 

Absence or restriction of party autonomy over the pace of 

proceedings  

Logically, the most significant element of successful pre-trial case management is an 

absence or restriction of party autonomy over the pace of proceedings coupled with the 

responsibility or willingness of courts and individual case managers to exercise control 

on the one hand and an obligation or willingness of the legal profession to accept 

court-driven case management and control on the other. If the pace of proceedings is 

in the hands of the litigants‟ legal representatives, timely dispute resolution is clearly 

most at risk, especially when lawyers charge by the hour, which may provide an 

economic incentive to protract proceedings.  

 

Lord Woolf in his Access to Justice Interim Report said the following about the 

consequences of party autonomy:  

 

In the absence of any effective control by the court . . . the timetable is 

frequently ignored, and the lack of firm supervision enables the parties to 

exploit the rules to their own advantage. Such exploitation is endemic in 

the system: the complexity of civil procedure itself enables the financially 

stronger or more experienced party to spin out proceedings and escalate 

costs . . .
748

 

 

He concluded that there is a need for “a fundamental transfer in the responsibility for 

the management of civil litigation from litigants and their legal advisers to the 

courts.”
749

 

 

                                                 
748

 Lord Woolf, Access to Justice: Interim Report to the Lord Chancellor on the civil justice system in 

England and Wales (HMSO, 1995) para 5.5. 
749

 Lord Woolf, Access to Justice: Interim Report to the Lord Chancellor on the civil justice system in 

England and Wales (HMSO, 1995), chapter 8, recommendations. 
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Australian High Court judges have also emphasised the importance of active court 

case management over party autonomy: 

 

Justice Heydon:  

 

            [T]he expense of courts to the public is so great that their use must be 

made as efficient as is compatible with a just conclusion. Civil litigation is 

too important an activity to be solely left in the hands of those who 

conduct it.
750

 

 

Justice Hayne: 

 

[I]f all who wish to have their disputes resolved by the courts are to be 

given reasonable access to the system, the courts cannot afford to be 

simply passive observers of what parties do.
751

 

 

The tendency of party autonomy over the pace of proceedings to lengthen delay and 

increase litigation costs was not only recognised in Germany and led to its abolition 

there, but has also been recognised in the Australian literature and by senior judges, 

and as discussed in chapter 1, this recognition was the driving force in the 

development of pre-trial court-driven case management and control in Australia, 

including in New South Wales.
752

 

 

The recent decisions of the NSW Court of Appeal in Dennis v Australian 

Broadcasting Corporation
753

 and the High Court in Aon Risk Services Australia 

                                                 
750

 Nowlan v Marson Transport Pty Ltd (2001) 53 NSWLR 116, at 127. 
751

 Justice K Hayne, “Judicial Case Management and the Duties of Counsel”, an address to the readers 

of the Bar Practice Course, 24 February 1999, Brisbane, p 3, www.hcourt.gov.au, accessed 16/3/2004. 
752

 See for instance Australian Law Reform Commission, Managing Justice: A Review of the Federal 

Justice System, Report No 89 (Australian Government Publishing Service, 2000) para 6.11-6.12; A 

Eyland, T Wright et al., Case Management Reform: an evaluation of the District Court of NSW and 

County Court of Victoria 1996 reforms (Law and Justice Foundation of New South Wales, Sydney, 

2003) p 3; IR Scott, “Is Court Control the Key to Reduction in Delays?” (1983) 57 ALR 16 at 19 and 

“Caseflow Management in the Trial Court” in AAS Zuckerman and R Cranston (eds), Reform of Civil 

Procedure (Clarendon Press, 1995) 1 at 6-7. 
753

 [2008] NSWCA 37. 

http://www.hcourt.gov.au/
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Limited v Australian National University
754

 will assist to overcome the negative 

impact of Queensland v J L Holdings
755

 on judicial control in case management.  

 

Many of the NSW solicitors interviewed indicated their desire for pro-active court 

case management by mentioning the lack thereof as an issue in need of reform.  

 

Nevertheless, court officers in charge of managing cases pre-trial in New South Wales 

must genuinely accept the change from the traditional passive role of courts. The 

organisational culture of their court may have a bearing on their willingness to do so, 

however.  

 

NSW Chief Justice Spigelman has identified judicial leadership and commitment to 

active case management as crucial for it to be successful
756

 and emphasised that a 

consequential restriction of party autonomy does not infringe the essence of the 

adversarial system.
757

 

 

The discussion of the Practice Notes on pre-trial case management in the NSW courts 

has shown, however, that especially those issued by the NSW Supreme Court do not 

indicate a culture of active court control, but instead maintain party autonomy over 

timetabling and interlocutory arrangements. Similarly on non-compliance with 

timetabling orders, the Practice Notes of the NSW Supreme Court especially indicate a 

fair degree of leniency.  

 

It is recommended that the formulation of the NSW courts‟ Practice Notes be revised 

to restrict party autonomy over timetabling and interlocutory arrangements. The 

principle of party autonomy is still so entrenched, however, that possibly only 

statutory reform obliging - rather than merely empowering - judges to control the pace 

of proceedings can ensure effective and active pre-trial case management. 

                                                 
754

 [2009] HCA 27. 
755

 (1997) 189 CLR 146. 
756

 Chief Justice of NSW JJ Spigelman, “Case Management in New South Wales”, Address to the 

Annual Judges‟ Conference, Kuala Lumpur, Malaysia, 22 August 2006, pp 14-5, 

www.lawlink.nsw.gov.au, accessed 12/12/2006. 
757

 Chief Justice of NSW JJ Spigelman, “Access to Justice and Access to Lawyers”, Address to the 35
th

 

Australian Legal Convention, Sydney, 24 March 2007, p 8, www.lawlink.nsw.gov.au, accessed 

3/4/2007. 

http://www.lawlink.nsw.gov.au/
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Individual case management system 

The advantages of an individual case management system are discussed in chapter 5. 

Provided that the system is organised in a way that allocates an even number of cases 

to the judges of the court, the judge responsible for a case has a personal interest in 

ensuring its efficient progress through proactive case management. Consequentially 

three other elements of successful case management, namely judicial preparation, 

familiarity with the case and authority and respect held by the case manager are 

automatically enhanced as well. In support of individual case management the Chief 

Justice of Western Australia at the 36
th

 Australian Legal Convention pointed to 

consistent case management as one important aspect of effective case management: 

“The same manager should manage the case from start to finish and ideally that 

manager should be the trial judge, if it goes to trial.”
758

 

 

As reported in chapter 5, the judges and lawyers interviewed for this study in New 

South Wales expressed a high level of support for such an individual case 

management system. The pragmatic arguments raised against it for the NSW courts 

were shown to not have any real force. As recommended in chapter 5, an individual 

case management system should be introduced at the NSW courts.  

 

Familiarity of the case manager with the case 

If the introduction of an individual case management system at the NSW courts is 

rejected, it is recommended to assign the responsibility for all pre-trial case 

management of any one civil case to one person. This would give the case manager 

familiarity with the case and a feel for the way in which the legal representatives are 

handling the case, for instance whether they have a full grasp of their case or whether 

they are procrastinating or engaging in strategic ploys. This would allow the case 

manager to respond accordingly by either taking more control or alternatively allowing 

an extension of time if genuinely warranted.
759

 

 

                                                 
758

 Chief Justice W Martin, “The Future of Case Management”, 36
th

 Australian Legal Convention, 18 

September 2009, p 4, www.lawcouncil.asn.au, accessed 18/2/2010. 
759

 See on this also Justice RF Peckham, “The Federal Judge as a Case Manager: The New Role in 

Guiding a Case from Filing to Disposition” (1981) 69 Cal Law Rev 770 at 782. 
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Authority and respect held by the case manager 

The Australian Law Reform Commission suggested that as a crucial element of a 

successful case management system, pre-trial conferences should be conducted by a 

person with sufficient “clout”, that is, someone who commands respect from legal 

practitioners because of his or her status and authority.
760

 As reported at the beginning 

of this chapter, solicitors interviewed for this study in New South Wales also 

expressed the view that pre-trial case management should be handled by a judge rather 

than a registrar. 

 

If the person conducting the pre-trial conference holds authority and respect, the 

likelihood is enhanced that practitioners can be persuaded to drop aspects of their 

claim or defence which are clearly without merit. This will aid one of the key purposes 

of pre-trial conferences, namely to identify and narrow issues. That in turn will 

facilitate a reduction of the need for discovery, possibly expert evidence and the 

number of witnesses and may lead to settlement. In addition, pre-trial case 

management conducted by judges is likely to enhance parties‟ compliance with court 

and consent orders. There is thus cause for the NSW courts to rethink the way pre-trial 

conferences are organised in terms of staff. If the introduction of an individual case 

management system at the NSW courts is rejected, it is recommended that pre-trial 

conferences be conducted by a judge rather than a registrar. 

 

Preparation by the case manager 

Logically, as indicated by the majority of NSW solicitors interviewed, preparation by 

the person conducting a pre-trial conference enhances efficiency and reduces delay. If 

the current master calendar system of case allocation and the use of registrars to 

conduct pre-trial conferences are maintained at the NSW courts, such preparation for 

pre-trial conferences can be encouraged by taking the following three steps: 

 an expression of expectation of such preparation by the Chief Justice and Chief 

Judge 

 allocation of cases for pre-trial case management at least two days before the 

conference is scheduled 

                                                 
760

 Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System, 

Report No 89 (Australian Government Publishing Service, 2000) para 6.16. See also Justice G 

Lightman, “Civil Litigation in the 21
st
 Century” (1998) 17 CJQ 373 at 375. 
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 improvements in the organisation and administration of court files as 

recommended in chapter 5. 

 

Case management skills  

Justice Olssen has suggested that a lack of skills in case management may give rise to 

discomfort with an expectation to be an active case manager and result in an individual 

unwillingness to exercise control in pre-trial case management.
761

 Indeed, Gottwald 

has argued in the German context that active case management skills must be taught, 

demonstrated by good model case managers and practised if they are to be 

successfully exercised.
762

  

 

The recent report by the Attorney-General‟s Access to Justice Taskforce A Strategic 

Framework for Access to Justice in the Federal Civil Justice System has recommended 

that judicial education includes case management techniques.
763

 The National Judicial 

College of Australia and the Judicial Commission of New South Wales already 

organise judicial education programs and case management skills can and should 

become a central component of their programs.
764

  

 

Reducing the preparation of evidence by the parties  

Reducing the preparation of evidence by the parties is one factor that has been found 

to be likely to achieve a reduction in delay and litigation costs. While replacing oral 

evidence in-chief by written witness statements or affidavits was initially thought to 

result in significant reductions of time at trial,
765

 many of the solicitors interviewed in 

New South Wales found the preparation of witness statements – along with the 

preparation of expert reports – the most time-consuming task they have to perform in 
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 Justice LT Olsson, “Combating the Warrior Mentality”, in C Sampford, S Blencowe and S Condlln 

(eds), Educating Lawyers for a Less Adversarial System (Federation Press, 1999) 2, pp 5 and 8. 
762

 P Gottwald, “Aktive Richter – Managerial Judges: Zur Richtermacht im amerikanischen und 
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 Attorney-General‟s Department, A Strategic Framework for Access to Justice in the Federal Civil 

Justice System, Report by the Access to Justice Taskforce, September 2009, recommendation 8.5, p 

109. 
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civil litigation. All of them stated that they have a conference with their witnesses, 

questioning them in preparation for the trial. This leads to a significant increase in 

litigation costs and may also delay the pre-trial stage of proceedings. Furthermore, as 

Justice Einstein has pointed out recently, this preparation of witness statements by 

legal representatives may distort the words of the witness and lead to inconsistencies 

in the evidence he or she gives, which may result in lengthy cross-examination.
766

  

 

The discussion of the German system has shown that German law allows written 

witness statements only under special circumstances and that all German lawyers 

interviewed stated that they do not prepare witnesses for their evidence, most 

declining to have any pre-trial contact with witnesses to avoid the risk of influencing 

them. A former President of the Law Society reasoned that German lawyers believe in 

the principle that the lawyer is an organ of the administration of justice and want to 

contribute to a just result. 

 

It is clear that the two systems are based on very different philosophies in this regard. 

But it may be worth reflecting about the ethics of lawyers in New South Wales, and 

Australia as a whole, meeting with witnesses prior to trial, be it to prepare written 

witness statements or to prepare them for oral testimony. 

 

In the meantime it is recommended that the NSW courts, and courts around Australia, 

rethink their reliance on written witness statements or affidavits and return to requiring 

all witness testimony to be given orally at trial, as Justice Einstein has also 

proposed.
767

 This may not only reduce difficulties about the veracity of witnesses, but 

also reduce lengthy cross-examination at trial and lead to a significant reduction of 

litigation costs. 

 

The next chapter focuses on ways to reduce delay and litigation costs at trial and on 

judgment and its delivery. 
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9. Trial and judgment 
___________________________________________________________ 

 
This chapter has three parts. The first part considers the empirical findings related to 

trials obtained in this study, which suggest the desirability of reform in New South 

Wales in order to reduce the length of trials, and the reasons for the length of trials, 

followed by a comparative analysis of the German system with a view to exploring 

whether it may provide ideas for reform in New South Wales. 

 

The second part of this chapter compares litigant participation at trial in New South 

Wales and Germany from the perspective of access to justice and fairness and 

considers potential reform in New South Wales. 

 

The third part of this chapter examines judgment and its delivery. It reports the 

empirical findings which suggest a potential for delay in the delivery of judgments at 

the NSW courts. The comparison with Germany suggests possible reforms for New 

South Wales.  

 

Trial  

The desirability of reform 

Empirical findings 

The following section reports the data relevant to trial obtained from interviews 

conducted with judges and lawyers in New South Wales, from observations made in 

civil proceedings observed at the NSW District and Supreme courts, and from the 

analysis of court files finalised by judgment by the NSW courts in the three categories 

of medical negligence, liability of public authorities and building disputes. The 

following aspects are considered: 

 weaknesses and aspects in need of reform as perceived by interview 

participants 

 the impact of judicial preparation for trial as perceived by interview 

participants and as observed in civil proceedings 

 judicial preparation practice as reported by interview participants 
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 reported judicial time expenditure on presiding at trial and court file analysis 

data on the length of trials 

 the impact of sitting times and of opening addresses and closing submissions 

on trial efficiency as observed in civil proceedings 

 the views of interview participants on how to achieve trial efficiency  

 perceptions of the role and tasks of the court at trial 

 the comparative number of witnesses as shown by the court file analysis data 

and the impact of this factor on delay as perceived by interview participants. 

 

Weaknesses and aspects in need of reform 

The interview data gathered in New South Wales suggest that with respect to trial 

interview participants are concerned primarily about uncertain hearing dates and the 

length of trials and the related issues of trial inefficiencies and lack of judicial 

preparation, in relation to all of which they suggest improvements. 

 

In answer to the questions to nominate weaknesses and aspects of the civil litigation 

process in New South Wales they regarded as in need of reform, solicitors and judges 

interviewed in New South Wales mentioned the following aspects related to trial, 

listed in order of frequency:  

 uncertain hearing dates/non-maintenance of the set trial date 

 the length of trials 

 trial inefficiencies 

 judges allowing cases to run too long 

 judges failing to read the file before trial 

 non-specialised judges having difficulty to grasp concepts immediately. 

 

The following reform proposals were made:  

 ensure certainty of allocated hearing date 

 judges should know the case before the start of the trial 

 ensure trial efficiency  

 judges should exercise control in the following respects: 

o the time allowed for parties to develop issues 

o the length of the trial 
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o requiring that the parties give an accurate time estimate and keeping them 

to it 

o intervening in witness examination/cross-examination 

o curtailing lengthy cross-examination 

o encouraging legal representatives to limit cross-examination. 

 

None of the judges and lawyers interviewed in Baden-Württemberg mentioned any 

aspect specifically related to trial as a weakness of the civil litigation process or as in 

need of reform, although a couple of the comments of the few interview participants in 

response to these two questions, that in chapter 8 were categorised as related to pre-

trial case management, may also relate to trial as defined in New South Wales. 

 

The impact of judicial preparation for trial  

The following comments by NSW judges interviewed suggest how judicial 

preparation can shorten the length of the trial: 

 
As part of my routine pre-trial directions, I require the parties to send me at least 

two days before the trial lists of the objections which they have to each other‟s 

evidence, lists of the affidavits which are going to be read, lists of the witnesses 

who are going to be cross-examined, an outline of their submissions. I will have 

read the submissions as well as the pleadings, so that I have a good grasp of 

what the case is all about. That means that when I go into court, the parties can 

open very briefly and summarily, because they know I will have read their 

submissions. I‟ve read the affidavits in accordance with the objections, I‟ve made 

rulings on the evidence already, so that when I go into court, I can simply 

announce my rulings on evidence, which disposes of that very quickly. I just read 

out what‟s rejected, and then I will say that all the affidavits I have already read 

and they are then formally taken as read on the court record, so they don‟t have 

to be read in court, and then we can begin immediately with cross-examination of 

witnesses. Supreme Court judge, NSW 

 

I‟m very insistent that I read the file. In my desire to keep a tight control over the 

way cases are run, I need to know in advance what the case is about, so that from 

the outset I control the proceedings and not the barristers. And if I‟ve read the 

file, then I can point out right at the start that there will be no mucking around in 

my court, because I know what the issues are or are likely to be, what are the 
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likely leading and other cases that will be applicable to it, and I can point these 

matters out as soon as I go into court so that the barristers and their instructing 

solicitors and also their clients will know that they‟ve come before a judge who is 

serious about deciding their case efficiently and as quickly as possible and who 

has had the conscientiousness and the interest to indicate right at the start that he 

already knows something about their case. District Court judge, NSW 

 

The following comments by solicitors illustrate how judicial preparation for trial can 

facilitate settlement negotiations and reduce delay and litigation costs: 

 

I think judges should read the file and get a feel for the case before the trial starts 

and see if they can give some indication to counsel for both parties as to what 

they think about the case, and that is often all you need to get the parties thinking 

and talking about settlement. Plaintiff representative, NSW 

 

If a judge has some understanding of the case before the trial starts, then the 

judge is able to direct things toward the real issues in dispute and steer away 

from the peripheral issues. Plaintiff representative, NSW 

 

I think if they were more familiar with the facts and they‟d read all the material 

before the trial started, it would save an enormous amount of time. Because what 

often happens, you start a case and then the judge goes off the bench for a day or 

two to read the medical reports. Plaintiff representative, NSW 

 

An example of this was observed on the first day of a personal injury trial observed at 

the NSW Supreme Court. After one hour of preliminary discussions, the trial was 

adjourned until the next day to enable the judge to read the expert reports on file that 

had been submitted by the parties.  

 

Judicial preparation practice 

Asked about their preparation practice for trial, almost all judges interviewed stated 

that they read from the court file prior to trial. However, half said they only read part 

of the file.  
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In terms of time expenditure on preparation for trial, the most frequent time given by 

District Court judges interviewed was 15 minutes, by Supreme Court judges of the 

Common Law Division 15 minutes to two hours plus, and by Supreme Court judges of 

the Equity Division one to eight hours.
768

  

 

A few judges interviewed said they do not read any of the court file prior to trial, one 

reasoning it would be a waste of time because the case may settle. 

 

The length of trials  

The interview data collated in table 8.1 of chapter 8 suggest that judicial time 

expenditure on presiding at trial – in other words, the length of trials – is considerably 

greater at the NSW courts than at the Regional Court Stuttgart. Such time expenditure 

as indicated by NSW Supreme Court judges is twice the length of that indicated by 

NSW District Court judges, time expenditure indicated by Regional Court judges is 

one fifth of that indicated by NSW District Court judges. 

 

This is supported by the court file analysis data for the categories of case analysed. 

Appendix E, table E.II.7 shows that for the cases analysed, trials were considerably 

longer at the NSW courts than at the Regional Court Stuttgart. As discussed in chapter 

8, despite the inclusion of hearing days devoted to pre-trial case management 

discussions in the German cases, the median total number of hearing days was 

considerably lower in the German than in the NSW cases, where the number of pre-

trial conferences was not included in the number of hearing days.  

 

Appendix E, table E.II.7 shows that at the Regional Court Stuttgart trials were more 

likely to last less than two days than at the NSW courts: at the former, hearings lasted 

at most two days in 85 per cent of cases compared to 49 per cent at the NSW District 

Court and 33 per cent at the NSW Supreme Court. More telling is that only one of the 

NSW cases analysed had a maximum of two days attendance at the court including the 

trial.  
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In Germany one hearing day signifies that the judge had chosen written preparatory 

proceedings as explained in chapter 8, and this one hearing day is actually functionally 

equivalent to a trial in Australia. Two hearing days usually signifies that the judge had 

chosen an early first hearing, which as explained in chapter 8 is devoted to pre-trial 

case management discussions, so that again only one hearing day is actually 

functionally equivalent to a trial in Australia. Furthermore it should be noted that at 

the Regional Court Stuttgart a hearing „day‟ does not actually mean that the court sat 

all day. In fact, as observed at nine civil proceedings attended at the court and as 

indicated in the responses of the judges of the court as to their time expenditure, the 

court usually sits only for an hour or two per civil case.
769

 In contrast, with rare 

exceptions, a trial day at the NSW courts is four hours and thirty minutes long.
770

 

 

Appendix E, table E.II.7 also shows that the number of hearing days was far greater at 

the NSW Supreme Court than the NSW District Court, especially in cases involving 

the alleged liability of public authorities. The longest trials were also all at the 

Supreme Court, with 65 in a medical negligence case, 71 in a public authority case, 

and 78 days in a building dispute. In these case categories, civil trials of that length are 

inconceivable in Germany. 

 

Opening addresses and closing submissions 

Opening addresses and closing submissions affect the length of trials. In all ten days of 

trials observed at the NSW courts, counsel for both parties gave lengthy opening 

addresses and at the end of the trial made lengthy oral submissions on the evaluation 

of the evidence taken and on the relevant case law and its interpretation.  

 

On the five days of hearings observed at the Regional Court Stuttgart, judges gave 

permission to the lawyers to simply refer to their written submissions, as allowed by § 

137 III Code of Civil Procedure. This meant that there were no opening addresses by 

the lawyers for the parties. 

 

Trial efficiency  
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As seen earlier, in response to the question about aspects in need of reform interview 

participants in New South Wales expressed a desire for greater trial efficiency and 

active judicial control at trial in the following respects: 

 the time allowed for parties to develop issues 

 the length of the trial 

 requiring that the parties give an accurate time estimate and keeping them to it 

 intervening in witness examination/cross-examination 

 curtailing lengthy cross-examination 

 encouraging legal representatives to limit cross-examination. 

 

In response to the question what are the most important attributes of an effectively 

conducted trial, judges and solicitors pointed to most of the above possible means of 

achieving greater trial efficiency, and in addition to the following:  

 narrowing the issues 

 controlling ineffectual advocates 

 using the means of a stop-watch trial. 

 

In this respect, it was suggested that judges should not abide by the parties‟ estimate of 

the required trial time:  

 

Judges have to cut to the quick: “if this case has been set down for three days, 

I‟ll give you one.” Plaintiff representative, NSW 

 

The following two comments point to the link between a lack of judicial control and 

litigation costs, the first also to a potential consequential denial of equal access to 

justice: 

 

The court can allow cases to run on too long, so that those with unlimited 

resources are able to run an opponent down by virtue of differential financial 

capacity. So in effect justice is denied from the viewpoint of financial viability 

with any issue which is permitted by the court to be litigated in a luxurious way 

from the viewpoint of time. Plaintiff representative, NSW 

 



 

307 

 

If you have a 2, 3, 4, 5 weeks hearing set down, and it‟s clear to a judge within 

the first few days that one or other party is not going to succeed on the defence or 

on their claim, a judge should indicate to someone how a matter is going because 

there is such extreme costs involved. Defendant representative, NSW 

 

Some of the NSW judges‟ responses to the question whether they were satisfied with 

the current practice of witness examination and cross-examination are also relevant in 

the context of how to achieve greater trial efficiency. The following comments were 

made:  

 it depends on the judicial control exercised  

 due to counsel, the witness examination is sometimes ineffectual or wasteful of 

time and money  

 there is often an insufficient focus on really significant matters  

 there is a need to limit the time taken by examination and cross-examination:  

 

I think a lot of time is wasted in cross-examination, and I think there should be 

less restriction on the judge asking his [sic] own questions. I believe that more 

questions from the judge could often shorten the proceedings considerably. 

Supreme Court judge, NSW 

 

Unfortunately there are some counsel who regard themselves as absolute wizards 

of cross-examination and cross-examine just for the sake of cross-examination. I 

usually tell them that I have no power to stop them, but they ought to realise that 

they‟re doing their opponent a great service by continuing with that line of cross-

examination. District Court judge, NSW 

 

Perceptions of the role and tasks of the court at trial  

Achieving greater trial efficiency through greater judicial control may be impeded, 

however, by judicial perceptions of their role at trial. The interview data suggest that 

most of the NSW judges interviewed regard their role at trial in terms of the traditional 

judicial functions, which do not encompass active control. Most aspects of the judicial 

role mentioned in response to the question “What do you see as the role of the judge at 

a civil trial?” relate to the core of the judicial function:  

 to decide the case  

 to rule on evidentiary issues  
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 to be passive/a mere referee/arbiter  

 to preside over the case  

 to hear the evidence.  

 

Only a minority mentioned aspects related to efficiency, such as ensuring that the case 

is conducted efficiently, monitoring the parties‟ time use, giving judgment as soon as 

possible. 

 

In contrast, the responses of solicitors interviewed in New South Wales when asked 

about the tasks of the court at trial, ideally speaking, are consistent with the desire for 

more active judicial control expressed by many in response to the questions about 

weaknesses of the civil litigation process and aspects in need of reform. Several 

mentioned the following as tasks of the court: 

 to ensure settlement prospects are exhausted 

 to exercise control regarding relevancy 

 to control the process 

 to manage the presentation of the evidence in an efficient manner 

 to ensure a speedy trial 

 to ask questions 

 to express if they do not understand something 

 to determine how much time the parties have to present their case. 

 

Similarly, when asked about the most important attributes of an ideal court or judge, 

the majority of aspects solicitors mentioned relate to efficiency or speed, including: 

 judicial focus and efficiency  

 judicial control of the trial to keep it moving  

 firmness  

 speedy judgment delivery  

 individual case management from pre-trial to and including the trial.  

 

Sitting times  

Court sitting times can also have an impact on trial efficiency. On the ten days of trials 

attended at both NSW courts, the conventional fixed sitting times between 10am and 
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4pm were observed and within that time period, a half hour morning recess and an 

hour lunch break were taken at specific times. At almost every trial observed, this 

meant that that the evidence given by a witness or expert was interrupted and on some 

occasions they had to return to court the next day for only about an hour to finalise 

their evidence.  

 

In contrast, as reported in chapter 5, at the Regional Court Stuttgart it was observed 

that judges scheduled hearings in a staggered fashion for a specific time in the general 

time frame between 8.30am to 5pm. On the five days of hearings observed at the 

Regional Court Stuttgart, judges took morning tea and lunch when there was time for a 

break before the next scheduled case. None of the hearings observed were interrupted 

in the middle of any witness examination, even though in some cases this meant sitting 

through lunch time or until the early evening. 

 

The quantity of evidence presented 

Both the interview and the court file analysis data suggest that the quantity of evidence 

presented at trial affects the length of proceedings.  

 

Asked which factors contribute most to the duration of proceedings from filing to 

judgment, the number of witnesses called and cross-examined was one of the three 

factors solicitors interviewed in New South Wales mentioned most frequently.  

 

The court file analysis data collected in Appendix I show from a comparative 

perspective that with the exception of medical negligence cases, evidence was more 

likely to be presented in the NSW cases than in the German cases analysed. Appendix 

I, table I.1 suggests that evidence was presented in 75 per cent of the NSW cases as 

compared to 65 per cent of the German cases analysed. But 24 per cent of the District 

Court cases lacked detailed information with respect to whether and if so, how much, 

evidence had been presented. Table I.1A omits these cases and on this basis suggests 

that of the NSW cases analysed 88 per cent involved the presentation of evidence.  

 

In building and public authority cases, the likelihood of evidence being presented was 

significantly higher in the NSW cases than in the German cases. In medical negligence 

cases the observed differences between courts were not of statistical significance.  
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Appendix I, tables I.2 and I.2A show that the percentage of ordinary witnesses 

including plaintiffs and defendants being examined at trial was considerably higher in 

the NSW cases analysed than in the German ones. Tables I.7 to I.7A2 show the results 

in more detail for the plaintiff; tables I.8 to I.8A2 for the defendant.  

 

In combination with the court file analysis data on delay in the cases analysed as 

shown in Appendix E, table E.II.3, these data suggest that the quantity of evidence 

taken at trial does affect the length of proceedings from filing to judgment, as 

suggested by the interview data. 

 

Discussion 

The court file analysis data and judicial interview data on their time expenditure on 

presiding at trial collated in table 8.1 of chapter 8 suggest that trials are significantly 

longer at the NSW courts than at the Regional Court Stuttgart. In New South Wales 

this has a considerable bearing on delay and litigation costs. 

 

Interview participants in New South Wales expressed concern about uncertain hearing 

dates and the length of trials at the NSW courts and raised trial inefficiencies and lack 

of judicial preparation, which are related to the length of trials.  

 

The issue of uncertain hearing dates is discussed in chapter 5 in context with the 

master calendar system of case allocation in New South Wales. The reasons for the 

length of trials at the NSW courts are explored next.  

 

Reasons for the length of trials in New South Wales 

As discussed in detail below, the following factors are likely to enhance the length of 

trials in New South Wales, and thus to increase delay and litigation costs: 

 the master calendar system of case allocation and lack of judicial preparation 

 cultural attitudes 

 rigid sitting times 

 lengthy opening addresses and closing submissions 

 party autonomy regarding the presentation of evidence. 
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The master calendar system and lack of judicial preparation 

The negative impact of the master calendar system on judicial preparation for trial is 

discussed in chapter 5. Trial judges who are not allocated a case sufficiently early 

before the start of the trial are impeded in their ability to prepare for it and to gain 

familiarity with the case and its demands. This in turn logically inhibits active and 

effective judicial control at trial, especially in terms of maintaining a focus on what is 

relevant and excluding irrelevancy.
771

 As seen earlier, many interview participants in 

New South Wales commented on the importance of judicial preparation for trial in 

terms of reducing delay. 

 

Cultural attitudes 

As reported earlier, the interview data suggest that at the time when the empirical 

research was conducted
772

 most judges interviewed in New South Wales perceived 

their role at trial in largely traditional and thus largely passive terms. Active 

management and control of the trial were not at the forefront of their minds. 

 

In the literature, senior Australian judges have long urged trial judges to take an active 

role in trial management and suggested a variety of ways how this can be done,
773

 

including through the exercise of powers now expressly included in section 62 Civil 

Procedure Act 2005 (NSW).
774

 One example is the following comment by former 

Chief Justice Gleeson in Goldsmith v Sandilands: 

 

                                                 
771

 This, so former Chief Justice Gleeson said in Goldsmith v Sandilands, is within judicial duties at trial 

as seen below: (2002) 76 ALJR 1024 at 1025 (per Gleeson CJ). 
772

 The interviews with judges in New South Wales were completed in May 2004: see chapter 2. 
773

 Former Chief Justice M Gleeson, “A Changing Judiciary”, Speech delivered at the Judicial 

Conference of Australia, 7 April 2001, Uluru, p 6, www.hcourt.gov.au, accessed 9/3/2004; Justice DA 

Ipp, “Reforms to the Adversarial Process in Civil Litigation – Part II” (1995) 69 ALJ 790 at 805-6 and 

“Opportunities and Limitations for Change in the Australian Adversary System”, in H Stacy and M 

Lavarch (eds), Beyond the Adversarial System (Federation Press, Sydney, 1999) 68 at 80-1; Justice PA 

Bergin, “Commercial Litigation: Tips for Success and Traps for the Unwary: A Judge‟s Perspective on 

Case Preparation”, paper delivered at the Lexis Nexis Butterworths Practice and Procedure in 

Commercial Litigation Conference, 26 August 2003, Sydney, p 4, www.lawlink.nsw.gov.au, accessed 

12/12/2004; Justice GL Davies, “Civil Justice Reform: Why We Need to Question Some Basic 

Assumptions” (2006) 25 CJQ 32 at 48-9; Justice C Einstein, “Reflections on the commercial litigation 

landscape – lessons from the past – moving forward” (2005) 26 Aust Bar Rev 145 at 152-3; see also 

Justice G Lightman, “The case for judicial intervention” (1999) NLJ 1819 at 1836. 
774

 The courts theoretically had the same wide powers already under SCR Pt 34 r 6(1) and DCR Pt 26 r 

6(2), especially in light of the overriding purpose rule, incorporated in 2000. 

http://www.hcourt.gov.au/
http://www.lawlink.nsw.gov.au/
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One of the duties of a trial judge is to control the proceedings, to exclude 

irrelevancy, and to maintain proper limits upon the extent to which the 

parties and their lawyers will be permitted to raise and investigate matters 

that are only of marginal significance.
775

 

 

Cultural change from the tradition of passivity under which most judges have worked 

for much of their judicial career towards accepting and embracing duties of active 

control a trial is not easy to bring about,
776

 as the perceptions of most NSW judges 

interviewed of their role at trial suggest. Furthermore, judges may have believed that 

active trial management may face opposition from the legal profession and lead to 

satellite litigation, especially before Queensland v J L Holdings
777

 was overruled by 

the recent High Court decision in Aon Risk Services Australia Limited v Australian 

National University.
778

 As seen in the beginning of this chapter, many of the solicitors 

interviewed in New South Wales actually expressed a desire for active judicial control. 

Ways to increase judicial willingness to manage and control the trial are discussed in 

the last section of this part of the chapter in context with reform recommendations.  

 

Another possible reason for a judicial reluctance to embrace a managing and 

controlling role at trial may lie in the following comment by former Chief Justice 

Gleeson, which predates the statement he made in Goldsmith v Sandilands
779

 which 

was quoted above: 

 

Case management is now accepted practice throughout Australian courts. 

Judicial officers are no longer willing to leave it to the parties and their 

lawyers to decide the pace . . . and they acknowledge, within limits, a 

responsibility to intervene, where necessary and appropriate, in the 

progress of cases. I say “within limits” because it is of the essence of the 

common law system of justice that the ultimate outcome of a trial . . . is to 

                                                 
775

 Goldsmith v Sandilands (2002) 76 ALJR 1024 at 1025 (per Gleeson CJ). 
776

 See also T Sourdin, “Rethinking the adversarial system of litigation” (1997) 71 Reform 37 at 40. 
777

 (1997) 189 CLR 146. 
778

 [2009] HCA 27. 
779

 (2002) 76 ALJR 1024. 
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be determined by a decision-maker whose role is conspicuously neutral 

and independent of the parties.
780

 

 

This comment suggests that judicial reluctance to be proactive in managing a trial may 

also be associated with concerns that taking active control may be perceived as a loss 

of impartiality or may give rise to an apprehension of bias. The following comment by 

one of the NSW judges interviewed illustrates this possibility: 

 

            Sometimes because of my rather interactive approach during the course of 

the case, a perception can arise that I have already made up my mind and 

that I‟m biased. That‟s a danger of the approach that I have. I have to 

walk a very tight rope between being interventionist and not appearing to 

be biased. District Court judge, NSW 

 

In light of the legal principles on the appearance of judicial bias, summarised by the 

Australian High Court in Johnson v Johnson,
781

 as discussed in chapter 5, however, 

the exercise of active judicial control in managing a trial should not give rise to a 

reasonable apprehension of judicial bias, provided that the judge is mindful of the 

limits as established by case law. Indeed, comments made in Galea v Galea
782

and by 

senior judges in the literature,
783

 referred to in chapter 5, suggest that judicial passivity 

may put justice and the principle of a fair hearing at risk.  

 

Rigid sitting times 

The rigidity of sitting times and recesses taken as observed at the NSW courts was 

observed to bring about interruptions in the evidence given by witnesses or experts, at 

times necessitating their return to court for short resumptions the next day. If this 

rigidity is indeed general practice, this would be inefficient and not conducive to a 

concentrated focus on the matter at hand, and would likely lengthen the trial. It would 

                                                 
780

 Former Chief Justice M Gleeson, “Managing Justice in the Australian context”, Speech delivered at 

the Australian Law Reform Commission Conference, 19 May 2000, Sydney, p 4, www.hcourt.gov.au, 

accessed 28/1/2003.  
781

 Johnson v Johnson (2000) 201 CLR 488. 
782

  Galea v Galea (1990) 19 NSWLR 263 at 279. 
783

 Justice G Lightman, “The case for judicial intervention” (1999) NLJ 1819 at 1835; Justice DA Ipp, 

“Reforms to the Adversarial Process in Civil Litigation – Part II” (1995) 69 ALJ 790 at 802-3 and 

“Reforms to the Adversarial Process in Civil Litigation – Part I” (1995) 69 ALJ 705 at 719; Justice DL 

Mahoney, “Delay . . . A Judge‟s Perspective” (1983) 57 ALJ 30 at 35. 

http://www.hcourt.gov.au/
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also increase litigation costs as a result of additional costs for witnesses and experts 

who have to return to court for another day. 

 

Lengthy opening addresses and closing submissions 

The length of the opening addresses and closing submissions as observed at both NSW 

courts contributes to the length of trials and thus delay and litigation costs. Senior 

Australian and English judges have also pointed out that oral submissions contribute to 

lengthy trials, since speaking and listening normally requires more time than 

reading.
784

  

 

Arguably, lengthy opening addresses can be attributed to a failure of judges to take 

active control and exercise their power under section 62 (3) Civil Procedure Act 2005 

(NSW) to limit the time for oral submissions or to direct that all or part of the parties‟ 

submissions be made in writing. 

 

Party autonomy regarding the presentation of evidence 

The court file analysis data collected in Appendix I, which show a high number of 

witnesses being examined in the NSW cases analysed, can be explained by the 

autonomy accorded to the parties in this respect. As seen already in the context of pre-

trial case management in chapter 8, parties can present as much evidence as they wish, 

provided it is admissible under the rules of evidence.
785

  

 

The inadmissibility provisions of chapter 3 of the Evidence Act 1995 (NSW) only 

come into play, if the threshold admissibility criterion of relevance is satisfied first.
786

 

Relevant evidence is defined as evidence that may “rationally affect (directly or 

indirectly) the assessment of the probability of the existence of a fact in issue”,
787

 

which is a fairly expansive test. 

 

                                                 
784

 See on this also Justice M Kirby, “The Future of Courts – Do they have one?”, Speech delivered at 

the Bombay High Court, Mumbai, 21 December 1999, p 4, www.hcourt.gov.au, accessed 16/3/2004; 

Justice G Lightman, “The case for judicial intervention” (1999) NLJ 1819 at 1835 and Lord P Devlin, 

The Judge (Oxford University Press, 1979) pp 65-6. 
785

 This is apparent in the rules of court in New South Wales, which speak of the parties “adducing” 

evidence (UCPR Pt 29 r 6; former SCR Pt 34 r 6; DCR Pt 26 r 6). 
786

 Section 56 Evidence Act 1995 (NSW). 
787

 Section 55 Evidence Act 1995 (NSW). 

http://www.hcourt.gov.au/
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Since each party attempts to present its evidence in a light most conducive to winning 

its case, the expansive relevancy test and the liberty to present as much evidence as the 

parties wish may mean that a larger number of witnesses and experts will be examined 

and cross-examined at trial than objectively necessary.  

 

The section below examines the German system to learn how it achieves its 

comparatively short trials, before the issue of potential reform in New South Wales is 

addressed.  

 

The German trial 

As discussed below, largely the converse factors of those in New South Wales can 

help to explain why trials are shorter in Germany than in New South Wales, as seen in 

the court file analysis data collected in Appendix E, table E.II.7: 

 the individual case management system and judicial preparation 

 active judicial management 

 flexible sitting times 

 written submissions 

 restricted party autonomy regarding evidence. 

 

The individual case management system and judicial preparation 

As seen in chapters 5 and 8, the German Code of Civil Procedure demands – and the 

individual case management system facilitates - effective preparation for each hearing 

by the responsible judge. This includes a thorough reading of the file and legal 

research and analysis. As seen in table 8.1 of chapter 8, the judicial interview data 

suggest that the total preparation time of judges at the Regional Court Stuttgart may be 

considerably longer than that of the majority of those NSW judges who indicated that 

they read from the court file, especially at the District Court, but with an effect on 

reducing the length of trials.
 788

 

 

Active judicial management 

                                                 
788

 See chapter 8. The Chief Justice of NSW, JJ Spigelman, has highlighted repeated preparation time as 

an inherent inefficiency of the discontinuous trial in civil law systems: Chief Justice of NSW JJ 

Spigelman, “Case Management in New South Wales”, Address to the Annual Judges‟ Conference, 

Kuala Lumpur, Malaysia, 22 August 2006, p 4, www.lawlink.nsw.gov.au, accessed 12/12/2006. But the 

shorter trials achieved more than compensate for this. 

http://www.lawlink.nsw.gov.au/
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As seen in chapters 5 and 8, German judges have a statutory duty to actively manage 

and control the proceedings, including at trial. As part of their duty to bring the dispute 

to its resolution as speedily as possible (§§ 272, 273 Code of Civil Procedure), they 

are obliged to concentrate the proceedings on the determinative issues.
789

 

 

The following factors enable German judges to comply with this duty and actively 

control the trial:  

 The individual case management system (chapter 5), the detailed nature of the 

pleadings (chapter 6) and their duty to prepare for each hearing (chapter 8) 

facilitate a detailed judicial knowledge of the case including the issues between 

the parties prior to trial.  

 Consequently judges are in a position to monitor the argument and means of 

evidence submitted by the parties for relevancy, where the German courts 

adopt a strict direct relevance test
790

 when making corresponding proof-taking 

orders, as explained in detail in chapter 8. 

 In contrast to New South Wales, where witnesses are questioned by the parties 

under the control of the court,
791

 in Germany it is judges who have the primary 

role in conducting the examination of witnesses nominated by the parties, with 

lawyers for both parties being entitled to ask further questions, which the judge 

can, however, monitor for direct relevancy.  

 

Flexible sitting times 

As seen in chapter 5, under the individual case management system German judges are 

free to organise their own time schedules, do not overbook and hearing times are 

certain unless the judge falls ill.  

 

The annual schedules for the assignment of cases for the years 2000 and 2001 at the 

Regional Court Stuttgart showed that each judge had at most three days during the 

week when oral hearings would be conducted, leaving the remainder free for the 

                                                 
789

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 139 para 1 and § 272 para 1. 
790

 H Kötz, “Civil Justice Systems in Europe and the United States” (2003) 13 Duke J of Comp & Int‟l 

Law 61 at 68; JC Reitz, “Why we Probably Cannot Adopt the German Advantage in Civil Procedure” 

(1990) 75 Iowa L Rev 987 at 1002. 
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 Sections 26, 27 29 (1) Evidence Act 1995 (NSW). 
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preparation of other cases and for judgment writing. As reported in chapter 5 and in 

context with the empirical data earlier in this chapter, it was observed at the court that 

judges scheduled hearings in a staggered fashion for a specific time in the general time 

frame between 8.30am to 5pm, depending on personal preference. They would leave 

sufficient time between matters so that if a case unexpectedly required more time, that 

could be accommodated.  

 

On the five days of hearings observed at the Regional Court Stuttgart, judges took 

morning tea and lunch when there was time for a break before the next scheduled case. 

None of the hearings observed were interrupted in the middle of any witness 

examination, even though in some cases this meant sitting through lunch time or until 

the early evening. Such judicial flexibility can contribute to trial efficiency. 

  

Written submissions 

An important factor contributing to shorter trials in Germany is that § 137 III Code of 

Civil Procedure provides that lawyers can simply refer to their written submissions in 

court instead of having to repeat everything orally, if the opponent does not object and 

the court regards that as appropriate.
792

 Based on the observations of proceedings at 

the Regional Court Stuttgart, this permission appears to be routinely given in practice. 

This time saving in part explains the shorter duration of trials in Germany. 

 

The reason for § 137 III Code of Civil Procedure is that as explained in chapter 6, 

German pleadings resemble opening statements in Australia and in practice normally 

include a discussion of the relevant law. Since these written submissions are part of 

the pleadings on file and have been studied by the judge prior to the hearing, this 

eliminates the need for opening addresses by the lawyers for the parties. Lawyers‟ oral 

submissions in court can thus be confined to comments on the judge‟s summary of the 

facts as alleged by both parties and the resulting issues as perceived by the judge, as 

explained in chapter 5 in context with the form of the first oral hearing as prescribed 

by § 278 of the Code of Civil Procedure.  
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 This is an exception to the orality principle enshrined in § 128 I Code of Civil Procedure. 
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Both § 278 II Code of Civil Procedure in force until the reforms of 2002 and the new 

equivalent § 279 III Code of Civil Procedure require that after the evidentiary part of 

the hearing, the court must discuss the results and any new conclusions on the issues 

with the parties. If lawyers want to consider their submissions on the evidence first, 

they can request a period of time within which to make further submissions on the 

evaluation of the evidence in writing without the court reconvening. 

 

Restricted party autonomy regarding evidence 

As detailed in chapter 8, there is a significant difference between Germany and New 

South Wales with regard to party collection of evidence during the pre-trial stage. This 

affects the presentation of evidence at trial. Since in Germany the proceedings must be 

concentrated on the determinative issues and only evidence that is directly relevant 

and in accordance with the court‟s proof-taking orders is heard, as explained in chapter 

8, it is likely that considerably less evidence will be heard in Germany than in New 

South Wales. This was indeed the case in the cases analysed, as shown in Appendix I, 

tables I.2 and I.2A. This logically reduces the length of trials, as shown in the court 

file analysis data in Appendix E, table E.II.7.  

 

Reform recommendations for New South Wales 

It was seen in the first part of this chapter that interview participants in New South 

Wales were concerned about the length of trials while interview participants in Baden-

Württemberg were not. Court analysis data and judicial interview data suggest that 

trials are indeed considerably longer at the NSW courts than at the Regional Court 

Stuttgart. 

 

The comparative analysis of the two systems in context with the empirical data 

suggests that the following elements facilitate a reduction in the length of trials: 

 individual case management system 

 judicial preparation for trial 

 judicial willingness to manage and control the trial 

 flexible sitting times 

 written submissions 

 reducing evidence. 
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Potential reforms to the above elements in New South Wales are considered below. 

Additional issues discussed are a separation of issues for determination and judicial 

imposition of time limits. 

 

Individual case management system 

Chapter 5 reveals the disadvantages of the master calendar system of case allocation, 

including its negative impact on the certainty of trial dates and on judicial preparation 

for trial. It also suggests why an individual case management system avoids these 

disadvantages and leads to greater efficiency and thus less delay and litigation costs. 

The empirical data and the comparative analysis in this chapter give further force to 

the recommendation made in chapter 5 to introduce an individual case management 

system at the NSW courts. 

 

Judicial preparation for trial 

Sensible active judicial management and control of a trial and maintaining a focus on 

what is relevant is logically only possible, if the judge is familiar with the case and has 

had adequate time to read the file prior to trial.
793

 Without any knowledge of the case 

only abstract directions regarding trial management according to section 62 Civil 

Procedure Act 2005 (NSW) can be given or the impression may indeed be conveyed 

that the judge who exercises control is biased.  

 

Recommendations have been made in chapters 5, 6 and 8 to overcome current 

impediments to judicial preparation for trial. These include reforms to pleadings and 

file organisation, and the introduction of an individual case management system at the 

NSW courts or alternatively that cases are allocated to judges early enough to enable 

judicial preparation.  

 

Some of the Supreme Court‟s Practice Notes make provision for information to be 

filed by a particular time prior to the hearing. For instance Practice Note No CL 1 Gen 
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 Implicitly Justice K Hayne, “Judicial Case Management and the Duties of Counsel”, Address given 

to the Readers of the Bar Practice Court, 24 February 1999, Brisbane, pp 4-5, www.hcourt.gov.au, 

accessed 16/3/2004; Justice DA Ipp, “Reforms to the Adversarial Process in Civil Litigation – Part II”, 

(1995) 69 ALJ 790 at 810; Justice G Lightman, “The case for judicial intervention” (1999) NLJ 1819 at 

1836. 
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provides that in personal injury cases in the Common Law Division “a joint 

chronology, a schedule of damages and a schedule of issues, outlining the areas of 

agreement and dispute, is to be filed by the plaintiff at least 7 days before the hearing 

date.”
794

 The same applies for proceedings in the court‟s General Case Management 

List, but within 28 days of a hearing having been allocated,
795

 and similarly for 

proceedings in the Equity Division, but within five working days before the hearing 

date.
796

 But the NSW District Court‟s revised Practice Note DC (Civil) No 1, which 

became effective from 7 September 2009, is silent as to this matter. While the material 

required for judicial preparation is thus available, at the Supreme Court at least, in 

sufficient time to allow such preparation, cases must still be allocated to the trial judge 

early enough to enable him or her to read the material. It is recommended that cases be 

allocated to NSW Supreme and District Court judges for trial at least one week before 

the trial is scheduled. 

 

While the objection might be made that trial preparation consumes too much valuable 

judicial time, the time spent in pre-reading would likely be more than compensated for 

by the resulting shorter duration of the trial, as the comparison with Germany in table 

8.1 of chapter 8 suggests.  

 

Judicial trial management  

The section below considers existing judicial trial management powers and techniques 

as well as potential reforms in this respect for the NSW courts. The precondition for 

judicial trial management is, however, a judicial willingness to do so. Means to 

persuade all judges of the need to embrace duties of active trial management and 

control are thus discussed first. 

 

Judicial willingness to manage and control the trial   

Cultural change in judicial attitudes to trial management and perceptions of their role 

at trial towards accepting and embracing duties of active control a trial is not easy to 
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 SC Practice Note No SC CL 1, effective from 17 August 2005, clause 39. 
795

 SC revised Practice Note No SC CL 5, effective from 29 January 2007, clause 58. 
796

 SC revised Practice Note No SC Eq 1, effective from 19 October 2009, Annexure A, clause 7; and 
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bring about.
797

 The interview data from solicitors in New South Wales - suggesting 

that at the time when the empirical research was conducted
798

 many expressed a desire 

for active judicial control - may play a role in persuading reluctant judges to take a 

more active role. The introduction of an individual case management system at the 

NSW courts would also facilitate judicial willingness to manage and control the trial.  

 

Justice Ipp has listed the following preconditions for change in the judicial role to 

occur: support of activist judges by appeal courts – which he regards as critical –, 

persuading judges through empirical research and discussion that active control is 

necessary, and case management skills training.
799

 As he has pointed out, the existence 

of rules giving judges the power to manage and control the trial, such as section 62 

Civil Procedure Act 2005 (NSW), is not sufficient on its own to bring about cultural 

change in practice.
800

 Justice Ipp‟s first precondition, support of activist judges by 

appeal courts, is now likely to happen as a result of the NSW Court of Appeal‟s 

decision in Dennis v Australian Broadcasting Corporation,
801

 and the High Court‟s 

decision in Aon Risk Services Australia Limited v Australian National University,
802

 

both discussed in chapter 8. 

 

Recommendations for case management skills training are made in chapter 8. 

 

As argued in chapter 8, however, the principle of party autonomy is still so entrenched 

that possibly only statutory reform obliging - rather than merely empowering - judges 

to manage and control the trial can ensure effective and active trial management. 

 

Conference hearing with the trial judge prior to hearing 

To enhance trial efficiency and thereby reduce litigation costs, the introduction of a 

requirement for a conference hearing with the trial judge about four days before the 
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hearing for trial management directions is recommended. It is already the practice of 

some judges, especially in the NSW Supreme Court‟s Equity Division, to require such 

a conference prior to trial.  

 

This conference hearing should mandate the following issues for discussion: first, the 

identification of the issues that need to be decided at trial. An agreed statement of 

issues should be written down and signed by both parties. Secondly, a possible 

separation of issues and which issues are to be tried first. This technique is discussed 

further below. Thirdly, in order to facilitate a reduction in the evidence presented by 

the parties, the parties should have to inform the judge what evidence they intend to 

present and explain why each means of evidence is relevant to the issues agreed. This 

is discussed further below in context with ways to reduce the evidence. Finally, the 

object of the conference hearing should be case management directions regarding the 

management of the trial. Specific trial management techniques are discussed below. 

The recommended conference hearing with the trial judge about four days before the 

hearing would also enhance judicial preparation for trial. 

 

With regard to the identification of the issues that need to be decided at trial, currently 

the NSW Supreme Court for proceedings in the Common Law Division only requires 

each party separately to submit final schedules of issues in dispute after the trial data 

has been allocated.
803

 The same applies for proceedings in the Equity Division.
804

 The 

District Court‟s revised Practice Note DC (Civil) No 1, effective from 7 September 

2009, does not incorporate any such requirements. A mutual discussion in court of, 

and signed agreement on, the issues that need to be decided at trial at the proposed 

conference hearing about four days before trial appears to be more efficient than 

separate submissions of schedules of issues in dispute since the latter may diverge. 

The presence of the trial judge may also facilitate a narrowing of the issues. Writing 

down the proposed mandatory agreed statement of issues and having it signed by both 

parties at the conference seems more efficient than asking the parties to file such an 
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agreed statement because it avoids potential disputes between the parties as to what 

had been agreed issues and reduces lawyers‟ fees.  

 

Written submissions 

Section 62 (3) Civil Procedure Act 2005 (NSW) gives discretionary power to judges to 

limit the time for oral submissions or to direct that all or part of the parties‟ 

submissions be made in writing, and UCPR Part 2 rule 3 Uniform Civil Procedure 

Rules 2005 (NSW) empowers judges to order written submissions. But discretionary 

powers may not be exercised. None of the NSW court‟s Practice Notes mention 

written submissions as such. 

 

The former Chief Justice of Tasmania, P Underwood, has pointed to the historical 

tradition of jury trials as the origin of the absolute orality principle. With the abolition 

in practice of juries in almost all civil matters, he argues it is no longer necessary to 

adhere to complete orality.
805

 He and other senior judges see a great gain in efficiency 

if trial judges were provided with opening addresses in writing in advance of trials.
806

 

The Chief Justice of Western Australia stated in his address to the 36
th

 Australian 

Legal Convention that written submissions are increasingly common at the Western 

Australian courts.
807

 

 

English Justice Lightman has suggested an alternative: that lawyers provide skeleton 

arguments to the judge prior to trial, enabling the judge to read the critical arguments 

beforehand so that the trial can focus on the crucial discussion of the parties‟ refuting 

each other‟s arguments.
808

  

 

It is recommended that the NSW courts make either opening addresses in writing in 

advance of trials or lawyers having to provide skeleton arguments to the judge prior to 
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trial part of the usual orders for the hearing in all civil disputes where both litigants are 

legally represented. Both would reduce the length of trials, especially if coupled with 

an obligation, or at least expectation, that legal representatives refer to these written 

submissions in court instead of making opening addresses orally. While the time spent 

on the preparation of opening addresses or skeleton arguments in writing would be 

charged to the litigants, it is unlikely that that time expenditure would be greater than 

the time expenditure on the preparation and oral delivery of opening addresses, but 

this may have to be monitored. Currently it appears that of the NSW courts‟ Practice 

Notes only the Supreme Court‟s Practice Note Eq 3, effective from 1 January 2009, 

for the Commercial List and Technology and Construction List, provides for a court 

order for the legal representatives to file and serve a short outline of their submissions 

as part of the usual orders for the hearing,
809

 but there is no mention that these are in 

lieu of oral opening addresses. 

 

Alternatively, as suggested by former Chief Justice of Tasmania, P Underwood, and 

practiced by the Chief Justice of Western Australia, it is recommended that 

consecutive opening statements are mandated or at least encouraged.
810

  

 

Any of these alternative recommendations would acquaint the judge with the facts as 

alleged by both parties and the issues at the beginning of the trial. The judge would 

then be in a position to maintain a focus on what is relevant and take control and 

intervene where evidence or questions are irrelevant with a consequential reduction in 

the length of the trial.  

 

Reducing evidence 

The court file analysis data in Appendix I on the high number of witnesses reported 

earlier in this chapter suggest that there may be reason to reconsider the unrestrained 

liberty of parties in New South Wales to present as much evidence as they wish. That 

liberty facilitates potentially unnecessary cumulative evidence to be presented at the 

expense of timely resolution and litigation costs while not necessarily improving the 
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just resolution of the issues. This is a very contentious issue, however, and requires 

debate. But there are some other means of reform that would reduce the evidence 

presented by the parties and these are presented next. 

 

To reduce the evidence presented by the parties, it is recommended that the definition 

of relevance in section 55 (1) of the Evidence Act 1995 (NSW) be narrowed to 

“directly relevant”. This is the German test for relevance and has been adopted in 

Queensland.
811

 Such narrowing of the definition of relevance from the current test of 

evidence that may “rationally affect (directly or indirectly) the assessment of the 

probability of the existence of a fact in issue”
812

 should reduce the evidence presented 

by the parties. 

 

Further, it is recommended that the parties should have to inform the judge at the 

conference hearing about four days before the trial recommended earlier 

recommended earlier which evidence they intend to present and explain why each 

means of evidence is relevant under the recommended direct relevance standard. If 

written witness statements had been ordered for exchange, a requirement should be 

considered that the parties have to inform the judge which witnesses they will seek to 

cross-examine. Such a requirement existed for proceedings in the NSW Supreme 

Court‟s Equity Division prior to the revision of Practice Note No SC Eq 1 with effect 

from 19 October 2009.
813

 If any of the evidence the parties intend to present appears 

unnecessarily cumulative, the judge should point this out to the lawyers, and if they do 

not agree, make use of the power provided in section 62 (3) Civil Procedure Act 2005 

(NSW) to limit the number of witnesses or to impose time limits on the trial, to be 

explored below.  

 

The recommended obligation on the parties to inform the judge which evidence they 

intend to present and which witnesses they will seek to cross-examine merely 

strengthens the “cards on the table” approach
814

 already apparent in the discovery rules 

in the obligation of parties to disclose information or documents in their possession or 
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control to the opponent.
815

 Some of the judges interviewed in New South Wales 

indicated that they do demand this information before the trial. 

 

Requiring that the parties explain why each means of evidence is relevant under a 

direct relevance standard may reduce the number of witnesses to be presented and the 

number of documents to be tendered in evidence. In line with the “cards on the table” 

approach, it does not seem too onerous. 

 

The recommended introduction of such a compulsory conference hearing about four 

days before trial and its requirements as discussed above would likely reduce the 

evidence presented at the subsequent trial and thus its length considerably, thus 

addressing the concerns expressed by interview participants in New South Wales 

about the length of the trial. The reduced trial length would more than compensate for 

the judicial time spent in preparing for and conducting the conference.  

 

Separation of issues for determination 

The historical tradition of jury trials made it a necessity for the trial to be 

continuous.
816

 The former Chief Justice of Tasmania, P Underwood, has pointed out 

that the principle of a continuous trial is the prime reason for lawyers to prepare cases 

and the evidence for them in great detail, increasing cost and delay, possibly 

unnecessarily, especially when cases may in the end only rest on few issues. He has 

argued that as a result of the virtual disappearance of jury trials in civil matters trials 

no longer need to be continuous and that issues should be separated and heard 

separately, where possible, especially the questions of liability and of the amount of 

compensation.
817

 He has stated that in his experience the argument advanced against 

such separation that the credit of a witness on a particular issue will affect that 

witness‟s credit on another
818

 is rarely true in practice.
819
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As he has argued, determining liability first would logically facilitate settlement as to 

the quantum of damages, reduce the need for expert evidence and lay witness 

testimony on the issue of damages, and reduce wasteful waiting periods for lawyers, 

witnesses and experts.
820

 Separation of issues is clearly also appropriate in cases where 

a question of fact or law would dispose of the proceedings.
821

  

 

Part 28 of the Uniform Civil Procedure Rules 2005 (NSW) already empowers the 

court to separate particular issues for separate decision and the NSW Supreme Court 

for proceedings in the Common Law Division‟s General Case Management and 

Professional Negligence Lists and for personal injury claims envisages the potential 

making of such orders for the separation of liability and quantum of damages.
822

 

Neither the Supreme Court‟s Equity Division‟s Practice Notes nor the District Court‟s 

Practice Note DC (Civil) No 1 specifically provide for the making of separation 

orders. In hardly any of the NSW cases analysed had a separation order been made.
823

  

 

While there are some circumstances where such separation orders may not be 

appropriate, as Justice Einstein has pointed out,
824

 it is recommended that judges be 

encouraged to make use of these powers in appropriate cases to enhance trial 

efficiency. 

 

Judicial imposition of time limits  

Justice Ipp has long called for judicial powers as are now included in section 62 of the 

Civil Procedure Act 2005 (NSW), especially for the power to impose time limits on 

opening addresses, oral submissions, examination and cross-examination of witnesses, 
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or the trial as a whole.
825

 The Chief Justice of New South Wales JJ Spigelman has 

especially endorsed the imposition of total time limits on the length of the trial, 

coining the term “stop-watch trial” for this, although he wants to leave it to the parties 

to agree amongst themselves how long that time should be.
826

 In Justice Einstein‟s 

opinion in contrast, it should be for the judge to determine the total time available for 

each party at the trial with the parties only entitled to decide how to allocate their share 

of the total time.
827

 Justice Bergin, in the context of arbitration, has reported the view 

of a solicitor that total time limits “are of enormous advantage . . . [since it] requires 

both legal teams to narrow their cases and to jettison marginal and poor arguments.”
828

 

In this study, some interview participants in New South Wales also expressed support 

for time limits, as seen in the first part of this chapter. 

 

In the Equity Division‟s Commercial List and Technology and Construction List of the 

Supreme Court, revised Practice Note SC Eq 3 provides for stopwatch trials according 

to the model argued for by Justice Einstein, but it puts an onus on parties‟ consent to 

it.
829

 In a recent paper Justice Einstein has stated that “some stopwatch trial hearings 

have taken place,”
830

 which appears to suggest that parties‟ consent is rare. Stopwatch 

trials are not mentioned in the Supreme Court‟s other Practice Notes nor in the District 

Court‟s revised Practice Note DC (Civil) No1. It is recommended that the option of a 

stopwatch trial on the model as included in revised Practice Note SC Eq 3 be included 

in all the NSW court‟s Practice Notes and consideration be given to making it 

mandatory rather than relying on parties‟ consent. 
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As Justice Ipp has emphasised, any judicial imposition of time limits (or indeed any 

use of the judicial powers given by section 62 Civil Procedure Act 2005 (NSW)) is 

only possible, however, if the judge has sufficient knowledge about the alleged facts, 

the issues, and the evidence the parties propose to present.
831

 This underlines the need 

for reforms previously recommended, including reforms of pleadings as recommended 

in chapter 6, case allocation and file organisation to facilitate judicial preparation for 

trial as recommended in chapter 5, or a conference hearing with the trial judge shortly 

before the trial as recommended earlier in this chapter. 

 

As a less effective alternative to stopwatch trials, section 62 (3)(a) Civil Procedure Act 

2005 (NSW) includes judicial power to limit the time for cross-examination in 

particular. The transcripts included in some of the NSW court files analysed suggest 

that cross-examination may be the greatest contributor to the length of trials at the 

NSW courts. Similarly, comments by interview participants quoted in the first part of 

this chapter suggest that cross-examination can unnecessarily lengthen the trial. At the 

ten days of trials observed at the NSW courts cross-examiners‟ questions in part were 

often identical to those that had already been asked in examination-in-chief.  

 

In 2005 Justice Einstein reported his use of such time limits on cross-examination in 

some commercial cases, but stated that he permits the cross-examiner to apply for an 

extension of that time “if there is some particular reason why that application is 

necessary,” as for instance when a witness is intransigent.
832

 In a more recent paper, he 

stated that 

 

it is not uncommon for hearings before my own Court to be regulated in 

terms of limiting the time for cross-examination: counsel are first invited 

to give their best estimate of the likely length of the cross-examination; the 

Court then determines what period will be permitted, making plain that 

upon the expiration of the nominate time, an application for an extension 
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of time may be made, and will be dealt with on its merits. My own 

experience has been that very often this approach leads to the cross-

examination terminating even before the nominated period.
833

  

 

Justice Hayne has argued that time limits for cross-examination may produce injustice 

because they disadvantage the party who is represented by poor or slow counsel.
834

 

This appears to be a valid argument against time limits on cross-examination for cases 

of unequal representation, which are unlikely to arise in the Supreme Court‟s 

Commercial List, where Justice Einstein sits. But in cases of unequal representation it 

may be preferable for judges to instead control lengthy and unnecessary cross-

examination by stepping in when that occurs and do what former Chief Justice 

Gleeson suggested in Goldsmith v Sandilands as part of a trial judge‟s duties: 

“maintain[s] proper limits upon the extent to which the parties and their lawyers will 

be permitted to raise and investigate matters that are only of marginal significance.”
835

 

 

Flexible sitting times 

The issue of interruptions of trials as a result of rigid recess and finishing times 

reinforces the recommendation in chapter 5 to introduce an individual case 

management system at the NSW courts. The Law and Justice Foundation‟s study of 

the Federal Court‟s individual docket system found that most judges reported a greater 

ability to manage and organise their schedules and stated that they left time between 

hearings to accommodate cases that required more time and that they sat longer hours 

when necessary.
836

 This equates with German practice as observed at the Regional 

Court Stuttgart. 

 

If the introduction of an individual case management system at the NSW courts is 

rejected, it is recommended that judges be given a directive by the Chief Justice and 

the Chief Judge respectively to avoid interruptions of a particular lay or expert 

                                                 
833

 Justice C Einstein, “Reflections on the Commercial List as at the commencement of 2009”, paper 

delivered at the University of New South Wales, 10 March 2009, p 10, www.lawlink.nsw.gov.au, 

accessed 22/4/2010. 
834

 Justice K Hayne, “Judicial Case Management and the Duties of Counsel”, address given to the 

Readers of the Bar Practice Court, 24 February 1999, Brisbane, pp 4-5, www.hcourt.gov.au, accessed 

16/3/2004.  
835

 (2002) 76 ALJR 1024 at 1025 (per Gleeson CJ). 
836

 C Sage and T Wright with C Morris, Case Management Reform: A Study of the Federal Court‟s 

Individual Docket System (Law and Justice Foundation of New South Wales, Sydney, 2002) pp 117-9. 

http://www.lawlink.nsw.gov.au/
http://www.hcourt.gov.au/


 

331 

 

witness‟s evidence by approaching sitting times with flexibility, delaying lunch or 

extending sitting hours. This would not only enhance the court‟s ability to focus and 

contribute to an effectively conducted trial, but also benefit the affected witnesses and 

experts and go some way towards fulfilling the courts‟ responsibility to take a more 

consumer-oriented approach.
837

 

 

The next part of this chapter compares litigant participation at trial in New South 

Wales and Germany from the perspective of access to justice and fairness as values 

which are fundamental to both civil justice systems. 

 

Litigant participation 

Lord Woolf has highlighted openness and participation as components of justice and 

fairness and stated that fulfilling these fundamental values of civil justice requires that 

the civil litigation process is comprehensible to litigants and responsive to their 

needs.
838

 Similarly, Federal Attorney-General McClelland stated that access to justice 

requires an “understanding of the needs of those who require the assistance of the legal 

system.”
839

 NSW Chief Justice Spigelman has warned that a focus on efficiency in 

civil litigation reform must not endanger justice and fairness, including openness and 

participation.
840

 

 

New South Wales 

Empirical research on plaintiffs‟ satisfaction with dispute resolution processes in New 

South Wales has found that plaintiffs‟ assessments of fairness in civil litigation are 

influenced by their ability to understand the process and by their perceptions of having 
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a voice, a sense of control, and being treated with respect and dignity.
841

 76 per cent of 

trial plaintiffs perceived the procedure as formal, 52 per cent found it confusing and 

considerably fewer thought that the process was fair than did plaintiffs who had 

experienced pre-trial conferences or mediation.
842

 American research on tort litigants‟ 

perceptions conducted for the RAND Corporation resulted in similar findings.
843

 

Federal Attorney-General McClelland stated that “I know from my experiences as a 

lawyer . . . that some people are intimidated by the justice system.”844 

 

The following legal and observed aspects of civil trials in New South Wales may 

currently impede the ability of individual litigants to understand the process and feel 

they have a voice, a sense of control, and are treated with respect and dignity.  

 

First, as a result of the strong formality of trials and the rules of evidence, the process 

may not be comprehensible to ordinary litigants.  

 

Secondly, legally represented litigants only have a direct voice during the proceedings 

if they are called as witnesses, and that voice is constrained by the confines of the law 

of evidence. The rules in the Evidence Act 1995 (NSW) on inadmissible evidence and 

rules on certain questions which must not be asked,
845

 may lead legal practitioners to 

object to evidence being admitted and to questions being put to witnesses. This may 

impede the ability of individual litigants, especially when examined as witness, to 

understand the process, as exemplified in the following comment by one of the 

solicitors interviewed in New South Wales: 
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You‟ve got a client who in many cases is disadvantaged through being an 

immigrant Australian or coming from a lower socio-economic group and you 

have to explain, this is how the system works. And you have to explain that you 

can‟t stand up in court and say what you like. Most of them think: “why can‟t I 

stand up and tell the judge myself?”  

 

Thirdly, the lack of a direct voice in combination with the architectural design of court 

rooms, which physically elevates the judicial position and distances the judge from the 

other procedural actors, may deprive litigants of a sense of control.
846

  

 

Fourthly, vigorous cross-examination may negatively affect their perceptions of being 

treated with respect and dignity.  

 

Germany 

In Germany, trials are relatively informal by comparison, aided by an absence of 

judicial wigs and the architectural design of court rooms. Most German court rooms of 

first instance, including those at the Regional Court Stuttgart, resemble conference 

rooms in that they are designed so that judges, lawyers and litigants are placed on the 

same level and there is open access to the judicial bench. As the figure below shows, 

the design also facilitates direct communication between all the participants.
847

  

 

 

 

 

 

 

 

                                                 
846

 See also A Marfording, “The Relation between Parties, Judges, and Lawyers: Australia”, National 

Report for the XII. World Congress of Procedural Law, Mexico City, 2003, in ME Gasperín (ed.), 

Relaciones entre las Partes, los Jueces y los Abogados (Instituto Nacional de Estudios Superiores en 

Derecho Penal, 2003) 171 at 197. Some Australian tribunals‟ hearing rooms show a more informal 

design: N Bedford and R Creyke, Inquisitorial Processes in Australian Tribunals (Australian Institute 

of Judicial Administration, 2006) p 24. 
847

 See photographs of German court rooms in A Cannon, “A Diary of Two German Civil Cases” 

(2002) 76 ALJ 186 at 193. See also PL Murray and R Stürner, German Civil Justice (Carolina 

Academic Press, 2004) pp 79-80.  
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Figure 9.1: German court room design 
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Litigants‟ understanding of the process is facilitated by the way in which, pursuant to 

§ 278 of the Code of Civil Procedure as described in chapter 5, the court first 

summarises its understanding of the factual and legal issues in dispute as gained from 

the parties‟ pleadings at the first oral hearing.
848

  

 

Furthermore, litigants‟ role at the trial is materially different from New South Wales. 

In Germany, litigants can only be formally examined as witnesses in exceptional 

circumstances.
849

 According to the Federal Supreme Court a formal examination of a 

litigant is admissible only once all other sources of evidence have been utilised since 

litigants should only be exposed to the necessarily involved conflict of interest if 

absolutely necessary.
850

 The court‟s reference to the conflict of interest stems from the 

old maxim nemo testis in re sua: nobody is to testify in his or her own affairs.
851

 The 

maxim is founded on the belief that people who have a strong interest in the outcome 

of the proceedings are generally very unreliable witnesses. This applies all the more to 

the litigants themselves.  

 

Instead, § 141 I of the Code of Civil Procedure obliges the judge to summon the 

litigants to the hearing and hear them informally “if that seems advisable in order to 

clarify the facts.” Furthermore, as discussed in chapter 5, in preparation for the oral 

                                                 
848

 Formerly § 278 I; now § 278 II Code of Civil Procedure. 
849

 §§ 445-448 Code of Civil Procedure. 
850

 BGHZ 33, 66; referred to in Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: 

Commentary] (Verlag Dr Otto Schmidt, 23rd ed, 2002) § 445 para 3. 
851

 BGH NJW 1965, 2253; see also U Foerste, “Parteiische Zeugen im Zivilprozess” [Partisan 

Witnesses in Civil Proceedings] (2001) 5 NJW 321 at 324. 
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hearing § 273 II Code of Civil Procedure empowers the judge to summon the litigants 

to appear at the hearing. The Federal Constitutional Court has held that the presence 

and informal hearing of the litigants enhances an understanding of the parties‟ 

pleadings and an early clarification of the relevant facts.
852

  

 

Most of the lawyers interviewed in Baden-Württemberg had favourable views on the 

informal hearing of the litigants by the court and gave the following primary reasons: 

it enhances the chance of settlement, it facilitates fact-finding based on the truth, the 

litigants themselves want to be heard and be able to vent their emotions, and the judge 

wants or needs an insight into litigants‟ perspectives and what they actually want to 

achieve: 

 

I consider it to be almost the most important thing, because many proceedings 

and also many settlements fail precisely because someone thinks that he was not 

heard sufficiently. It is frequently the case that when people really have expressed 

themselves before the court, and some must really get a load off their shoulders, 

it is later easier when the judge says, right, and now we will consider such and 

such a settlement.  

 

I think it‟s good, because through a hearing of the parties in person you 

frequently realise - or the court realises where the actual problem lies. 

Sometimes the issue isn‟t so much the crack in the ceiling, or exceeding the costs 

agreed to in the contract, but rather other things, and hearing the parties paves 

the way for the settlement proposal. 

 

Furthermore, the Code of Civil Procedure entitles litigants on application to directly 

address the court, ask questions and argue their own cases, even if they are legally 

represented.
853

 All of the above is likely to enhance litigants‟ perceptions that they 

have a voice and a measure of control and participation in the process of dispute 

resolution. That litigants had such perceptions was indeed my impression at the 

                                                 
852

 BVerfG NJW 1998, 893. The court can still evaluate what the litigants say, as the wording of § 286 

Code of Civil Procedure makes clear: BGH NJW 1999, 363. See also Zöller, Zivilprozessordnung: 

Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto Schmidt, 23rd ed, 2002) § 286 

para 14. 
853

 §§ 137 IV, 397 Code of Civil Procedure. See examples in A Cannon, “A Diary of Two German Civil 

Cases” (2002) 76 ALJ 186 at 189-92. 
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hearings observed at the Regional Court Stuttgart. Luban and Cannon must have felt 

similarly, as their comments on German court procedure suggest. Luban has argued: 

 

As anyone knows who has observed a German „inquisitorial‟ trial, it is 

there rather than in common law litigation that litigants actually participate 

in a meaningful way.
854

 

 

As mentioned in chapter 4, the following aspects of fairness, related to litigant 

participation, were highlighted as strengths of the German civil litigation system by 

interviewees in Baden-Württemberg: 

 discussion with litigants  

 interests of litigants are heard and considered/taken seriously  

 litigants are satisfied with the process 

 appropriate balance of positions court – lawyers – litigants. 

 

Reform recommendations for New South Wales 

The Chief Justice of Western Australia stated at the 36
th

 Australian Legal Convention 

that improving litigants‟ experiences of the litigation process is an important aspect of 

improving access to justice.
855

 He meant these remarks in the context of reducing 

delay and litigation cost, which is the focus of this report.
856

  

 

Based on the above comparison of litigant participation, however, there seems to be 

merit in doing more to improve litigants‟ experiences of the litigation process, and in 

making court procedure less traumatic in order to improve access to justice.
857

 It seems 

unlikely, however, that the strong formality of trials, the practice of examining 

litigants as witnesses, the rules of evidence, vigorous cross-examination, and the 

architectural design of court rooms will change in New South Wales, at least in the 

short term.  

                                                 
854

 D Luban, “Twenty Theses on Adversarial Ethics”, in H Stacy and M Lavarch (eds), Beyond the 

Adversarial System (Federation Press, Sydney, 1999) 134 at 147. See also A Cannon, “A Diary of Two 

German Civil Cases” (2002) 76 ALJ 186. 
855

 Chief Justice W Martin, “The Future of Case Management”, 36
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 Australian Legal Convention, 18 

September 2009, p 12, www.lawcouncil.asn.au, accessed 18/2/2010. 
856

 Chief Justice W Martin, “The Future of Case Management”, 36
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 Australian Legal Convention, 18 

September 2009, pp 1, 12, www.lawcouncil.asn.au, accessed 18/2/2010. 
857
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The recommendation made in chapter 7 for the introduction of a compulsory early pre-

trial settlement conference conducted by a judge shortly after the pleadings have 

closed, in the mandatory presence of the litigants themselves, would go some way, 

however, to improve litigants‟ experiences of the litigation process. The recommended 

holding of these settlement conferences in rooms that allow a round table discussion 

would facilitate an informal atmosphere. Allowing litigants to tell their „story‟ and to 

state what they are trying to achieve in the litigation while retaining control over the 

outcome of the settlement conference would fulfil the elements found to be vital for 

litigants‟ satisfaction and perceptions of fairness regarding dispute resolution 

processes as discussed earlier.
858

 This proposal also fits in with the general vision of 

the Access to Justice Taskforce to improve access to justice by channelling disputes to 

means of dispute resolution other than court determination.
859

 

 

The next part of this chapter considers issues related to judgment delivery. 

 

Judgment delivery 

The desirability of reform 

Empirical findings 

Delay between the end of the trial and judgment delivery  

The court file analysis data collected in Appendix E, table E.II.6 show that the median 

time between the end of the trial and judgment delivery for cases in which judgment 

was reserved in the categories of case analysed was about four weeks in the German 

cases and about four and a half weeks in the NSW cases. Statistical testing showed 

that the delays were significantly higher in the NSW courts in medical negligence 

cases, but not in building or public authority cases.   

 

The variability, however, was much greater at the NSW courts than at the Regional 

Court Stuttgart. Two examples can be given: first, while in two of the 119 German 

                                                 
858

 On the importance of these features see also Justice G Ashton, “Equal Access to Justice” (1997) 19 

Liverpool L Rev 29 at 30-1. And see M Delaney and T Wright, Plaintiffs‟ Satisfaction with Dispute 

Resolution Processes: Trial, Arbitration, Pre-trial Conference and Mediation (Justice Research Centre, 

1997) pp 68-9.  
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cases with reserved judgments (both medical negligence cases) the time for the 

delivery of judgment was longer than 20 weeks, this occurred in three of 50 NSW 

District Court cases with reserved judgments (two building matters, one public 

authority case) and in nine of 40 NSW Supreme Court cases with reserved judgments 

(three medical negligence, three building, and three public authority cases). Secondly, 

the maximum periods were significantly greater at the NSW courts than at the 

Regional Court Stuttgart in all case categories, except for medical negligence cases at 

the NSW District Court. This suggests that there may often be more delay between the 

end of the trial and judgment delivery for cases in which judgment is reserved at the 

NSW courts than at the Regional Court Stuttgart.  

 

In a quarter of the analysed NSW cases, judgment was given ex tempore. Most of 

these were given by the District Court, primarily in building and public authority 

cases. In contrast, in only one of the 120 German cases analysed, judgment was given 

on the same day as the final hearing day. 

 

A few of the solicitors interviewed in New South Wales nominated speedy judgment 

delivery as one of the most important attributes of an ideal court or judge.  

 

Allocation of time for judgment writing  

In response to the question which, if any, aspects of the civil litigation system are in 

need of reform, a couple of the NSW Supreme Court judges interviewed mentioned 

insufficient allocation of time for judgment writing: 

 

Part of the problem, which every judge has, is not having enough time allocated 

for being out of court to enable you to write judgments. You finish a complicated 

case today, you‟ll be starting another case a couple of days later, so you don‟t 

have a clear few days to be able to get the judgment organised. Supreme Court 

judge, NSW 

 

The 2002 annual roster for the NSW Supreme Court‟s Common Law Division 

allocated only one week per judge for judgment writing for the whole year.  

 

Time expenditure on judgment writing  
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According to the responses of the judges interviewed to the question on how much 

time it takes on average to formulate a written judgment, as shown in table 8.1 of 

chapter 8, judgment writing takes more time at the NSW courts than at the Regional 

Court Stuttgart. Judges interviewed at the Regional Court Stuttgart indicated an 

average of six hours. This is less than half the average time indicated by District Court 

judges and less than a quarter of that indicated by Supreme Court judges. None of the 

German judges indicated requiring more than a few days, whereas some NSW judges 

gave averages or timeframes stretching to weeks or even months.  

 

A few of the judges interviewed in New South Wales emphasised the demands of 

judgment writing on their time, some indicating how they address the insufficient 

allocation of time for judgment writing: 

 

I spend more than 50% of my working time writing judgments, and I‟m in court a 

fair amount of time. Supreme Court judge, NSW 

 

Many of the lengthier civil trials require a lengthy judgment, and its preparation 

is done on the run, you are doing whatever you can as you go along. Supreme 

Court judge, NSW 

 

Because of the pressure and the amount of work here, I try and get as much work 

on the judgment done as possible during the hearing of the case. I‟m usually up 

at 4 o‟clock in the morning, working on a case that‟s current before me and I 

probably work seven out of nine Sundays. But that means that I give my 

judgments promptly, and that‟s essential. District Court judge, NSW 

 

Length of judgments  

The court file analysis data collected in Appendix E, table E.II.8 show that reserved 

judgments for the NSW cases were significantly longer than those for the German 

cases in all categories of case. NSW District Court judgments were almost twice as 

long and NSW Supreme Court judgments more than four times as long as those of the 

Regional Court Stuttgart. 

 

Content of judgments  
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With regard to the content of judgments in court files analysed, most judgments from 

both systems devoted about equal space to the discussion of the relevant legal 

principles, although NSW judgments provided more detail of the facts of precedent 

cases.
860

 The greatest difference was that the NSW judgments at length quoted the 

evidence given by witnesses or passages from documents in evidence before providing 

reasons for the judge‟s evaluation of that evidence, while the German judgments did 

not detail the evidence before the court, but focused on explaining the court‟s 

evaluation of the evidence. 

 

Delay in the availability of transcripts 

Some of the judges interviewed in New South Wales indicated problems regarding the 

availability of transcripts: 

 

For me one of the biggest difficulties is the six week delay here to get transcripts. 

And our policy is that we should not take more than two months to deliver a 

judgment. It may turn out that the real dispute turns on a very small question of 

fact: whether someone used their left leg instead of the right leg, and where 

there‟s no transcript and you have no way of knowing that that is in fact the issue 

between the parties, you can miss it. You also then forget the witnesses. District 

Court judge, NSW 

 

It‟s most unsatisfactory that there are many cases heard without a running 

transcript. It makes it particularly hard for the judge. Because the judge has got 

to listen to what the witness is saying, try to make an assessment as to whether it 

makes sense, whether the judge thinks that person is not being truthful and make 

a note at the same time. District Court judge, NSW 

 

In relation to the last comment above, on the ten days of trials attended at the NSW 

courts, all judges observed were writing notes as witnesses were being examined or 

cross-examined. At one trial observed at the District Court, the judge was busy writing 

notes as the plaintiff was being cross-examined. This meant that he did not see the 

plaintiff looking at his legal representative before answering a question and answering 

the question with “no” after his lawyer had shaken his head.  
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 On this see also BS Markesinis, “Conceptualism, Pragmatism and Courage: A Common Lawyer 

Looks at Some Judgments of the German Federal Court” (1986) 34 Am J of Comp Law 349 at 352. 



 

341 

 

 

In trials observed at the Regional Court Stuttgart none of the judges took notes during 

the examination of witnesses but focused their attention entirely on the witness. None 

of the interview participants in Baden-Württemberg mentioned any problems 

regarding the availability of transcripts. 

 

Discussion 

The empirical data with respect to judgment as reported above suggest potential issues 

which are desirable to address in order to reduce potential delays in judgment delivery 

in New South Wales: 

 there may often be delay between the end of the trial and judgment delivery for 

cases in which judgment is reserved  

 little time appears to be allocated for judgment writing  

 judgment writing forms a considerable part of the judicial workload 

 reserved judgments are lengthy 

 in large part this may be due to the fact that judgments quote witness and 

documentary evidence in detail 

 there appear to be delays in the availability of transcripts 

 such delays in the availability of transcripts may induce judges to take notes 

during the trial, which can result in judges failing to notice aspects of witness 

demeanour or glances between a litigant who is being cross-examined and his 

or her lawyer which may indicate problems with the veracity of witness 

testimony.  

 

The reasons for these issues, most of which can enhance delay until judgment 

delivery, are explored next. 

 

Reasons contributing to potential delay in judgment delivery in New 

South Wales 

As pointed out in the literature, the greater the delay between the end of the trial and 

the delivery of judgment, the more the quality of the judgment in terms of the 
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evaluation of evidence may be called into question, since any impression made by 

witnesses will fade with time.
861

  

 

The following factors which may contribute to delay until judgment delivery in New 

South Wales are considered in the discussion below:  

 the absence of time limits or standards for judgment delivery  

 insufficient allocation of time for judgment writing  

 the length of judgments  

 the lack of judicial specialisation and  

 delay in the availability of transcripts.  

 

Absence of time limits or standards for the delivery of judgments  

In New South Wales neither the Civil Procedure Act 2005 (NSW) nor the Uniform 

Civil Procedure Rules 2005 (NSW) prescribes any maximum time limit for the 

delivery of judgments.
862

 Judges can deliver their judgments ex tempore, but that is not 

easy to do, especially after a lengthy trial and in complex cases.  

 

Even though Australian courts have reportedly committed themselves to performance 

standards including the time within which reserved judgments should normally be 

delivered,
863

 none of the NSW District or Supreme Courts‟ Annual Reviews 2001-

2004 nor those for 2008 included such a standard for judgment delivery.
864

  

 

Little allocation of time for judgment writing 

As seen above, the empirical data suggest that judges at the NSW courts may be 

allocated little time for judgment writing. Insufficient allocation of time for judgment 

writing has been highlighted and criticised by former Chief Justice Gleeson for 
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Australian judges in general.
865

 While Justice Einstein has reported that judges are 

entitled to request additional time to formulate reserved judgments, he noted that it is 

not always possible for the courts to grant such requests.
866

 

 

If judges are allocated insufficient time for judgment writing, they cannot be expected 

to uphold any time standards for judgment delivery. The issue of insufficient 

allocation of time for judgment writing is related to the master calendar system of case 

allocation, in which judges are expected to sit for trial almost every working day. This 

logically delays judgment delivery unless judges work very long hours and on 

weekends, which may put their health and family life at risk.  

 

Length of judgments 

The length of judgments can affect the time required for judgment writing and 

consequently contribute to delay in judgment delivery. As reported above, in the cases 

analysed reserved judgments delivered by the NSW courts were longer than those 

delivered by the Regional Court Stuttgart largely because they quoted the evidence 

presented at trial in great detail.  

 

Section 90 (1) Civil Procedure Act 2005 (NSW)
867

 only prescribes, however, that the 

court is “to give such judgment . . . as the nature of the case requires.” Since 

transcripts include a verbatim record of witness testimony, it is questionable whether 

its repetition in the judgment is required. 

 

Lack of judicial specialisation  

The comparative lack of judicial specialisation at the NSW courts discussed in chapter 

5 means that judges are less likely to be familiar with the relevant issues and law in 

particular subject areas. This may contribute to the suggestion from the interview data 

that NSW judges spend more time on judgment writing than their German colleagues 

and to the court file analysis data which suggest greater delay in judgment delivery at 

the NSW courts than at the Regional Court Stuttgart.  
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Unavailability of transcripts within a reasonable time 

Transcripts are important to assist the judge‟s decision-making process, especially if 

some time has passed between the trial and the formulation of the judgment, to remind 

the judge of the evidence presented at trial, especially with regard to witness 

testimony.  

 

The Uniform Civil Procedure Rules 2005 (NSW) provide that a record of the trial 

must be maintained and completed,
868

 but do not specify when the transcript must be 

available. The interview data suggest that transcripts at the NSW courts may not be 

available within a reasonable period of time, and for the NSW District Court this is 

confirmed in the Court‟s Annual Review 2004.
869

 Logically, a delay in the availability 

of transcripts either increases delay in judgment delivery or has a negative impact on 

the quality of judgments. 

 

The following section considers whether the German system avoids the above issues.  

 

Judgment delivery in Germany 

As discussed below, the converse factors of those in New South Wales tend to reduce 

delay until judgment delivery in Germany: 

 time limits for the delivery of judgments  

 time for judgment writing  

 short judgments 

 judicial specialisation  

 quick availability of transcripts. 

 

Time limits for the delivery of judgments 

In Germany § 310 I of the Code of Civil Procedure prescribes that judgments are to be 

pronounced either at the end of the final hearing (ex tempore) or within three weeks of 

the final hearing, unless more time is required for important reasons such as the 

comprehensiveness or the difficulty of the matter. The provision also states that if 
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judgment is to be reserved, the court has to set a date for the pronouncement of the 

judgment at the end of the final hearing. The maximum time limit for judgment 

delivery is five months because otherwise the rights of the parties to bring an appeal 

are affected.
870

  

 

The reason for the existence of a time limit for the delivery of judgments in Germany 

is that as held by the German Federal Constitutional Court in a series of cases, the 

constitutionally protected rights of access to the courts and to legal recourse discussed 

in chapter 1 in combination with Article 6 of the European Convention on Human 

Rights incorporates the right to a judicial decision within a reasonable time frame.
871

 

The Federal Constitutional Court has also held, however, that judicial overwork can 

constitute an important reason within the meaning of § 310 I Code of Civil Procedure, 

allowing more than three weeks for judgment delivery.
872

  

 

The existence of a time limit for judgment delivery under German law coupled with 

the judicial duty to determine a date for the pronouncement of the judgment at the end 

of the final hearing is apt to facilitate speedy judgment delivery. On the other hand the 

German provision allows flexibility for judges faced with overwork or particularly 

difficult cases. 

 

Time for judgment writing  

The annual schedules for the assignment of cases for the years 2000 and 2001 at the 

Regional Court Stuttgart showed that each judge had at most three days during the 

week allocated to oral hearings, leaving the remainder free for the preparation of other 

cases and for judgment writing. This enables judges to comply with the statutory time 

limit for judgment delivery. Furthermore, judges‟ ability to organise their own time 

under an individual case management system facilitates judgment delivery within a 

reasonable period of time. 

 

Short judgments 
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The reason for the shorter length of judgments delivered by the Regional Court 

Stuttgart in the cases analysed lies in § 313 of the Code of Civil Procedure. § 313 II 

provides that in the reasons for judgment the plaintiff‟s claim and the parties‟ 

respective factual allegations are to be presented only as far as essential, and otherwise 

the court is to simply refer to the parties‟ pleadings and the transcript. § 313 III 

provides that the reasons for judgment are to be a brief summary of the factual and 

legal considerations on which the judgment is based. The reasoning of Parliament for 

the introduction of this provision as part of the simplification reforms in the 1970s was 

to save the judge time when formulating the judgment while intensifying the oral 

discussion of the issues at the hearing.
873

  

 

Judicial specialisation 

The far greater degree of judicial specialisation at the Regional Court Stuttgart than at 

the NSW courts as seen in chapter 5 potentially contributes to the empirical finding 

that the German judges interviewed spend less time on judgment writing than their 

colleagues at the NSW courts. Specialised judges are more likely to be familiar with 

the relevant issues and law in particular subject areas. 

 

Quick availability of transcripts 

§ 160a II Code of Civil Procedure prescribes that the record of proceedings has to be 

transcribed immediately after the hearing. Rather than being outsourced as in New 

South Wales, this duty is performed by court staff.  

 

Transcripts of German proceedings are considerably shorter than those of proceedings 

at the NSW courts and as a result, transcripts are indeed available quickly. There are 

two reasons for this: first and primarily, because, as seen in the first part of this 

chapter, trials are considerably shorter; secondly, because as a result of § 160 of the 

Code of Civil Procedure transcripts do not have to be a precise record of the 

proceedings.  
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§ 160 II provides that “the essential events of the proceedings” are to be included in 

the transcript.
874

 While § 160 III 4 states that witness and expert testimony has to be 

recorded, it doesn‟t specify that it has to be recorded verbatim.  

 

At the nine civil proceedings observed at the Regional Court Stuttgart there was no 

facility for recording the proceedings as a whole. Instead, the judges had Dictaphones 

and stopped the witnesses‟ narrative testimony after a few sentences in order to dictate 

their testimony for the transcript. But most of the judges observed employed the 

practice of formulating the witnesses‟ testimony in their own words rather than 

dictating it word for word. Some of the lawyers interviewed in Baden-Württemberg 

criticised such judicial practice with good reason: 

  

What I do not consider appropriate, is the frequently encountered, deplorable 

habit of judges not using the witnesses‟ words, but using their own words. If the 

witness selects certain formulations for a certain set of facts, they then also allow 

a conclusion on whether the witness testified truthfully, how he [sic] remembers 

facts, how the memory was refreshed etc. I then say very clearly to the judge: “I 

would request that you transcribe the witness‟s testimony as stated by the 

witness.” And in 80 per cent of cases the judge then does so. Plaintiff 

representative, B-W 

 

Some of what is put down into the transcript is formulated by a jurist, but not in 

the way the witness puts it and that can then be completely different things. And 

when it then comes to a judgment, the judge only has this piece of paper on his 

table and is supposed to evaluate that. And the atmosphere as it really was - the 

way the witness might have squirmed or how he [sic] might have gotten tangled 

up in contradictions - cannot be taken from the piece of paper anymore. And to 

my mind that creates the danger of incorrect judgments. Defendant 

representative, B-W 

 

On the other hand, NSW judges who take notes during witness examination - faced 

with a delay in the availability of the transcript - may also not notice or remember a 

witness squirming or contradicting him- or herself, as in one of the proceedings 
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observed at the NSW District Court. And, as pointed out in the first comment quoted 

above, lawyers can request that judges record the testimony verbatim. 

 

Reform recommendations for New South Wales 

Time limits or standards for the delivery of judgments 

Regarding the delivery of judgments Justice Heydon has stated that the “current legal 

culture in Australia is far too tolerant of delays of up to six months”.
875

 In the 

literature, judges have emphasised the importance of prompt judgment delivery.
876

 

 

Litigants are entitled to receive judgment within a reasonable period of time, 

especially since late delivery may call the quality of judgments into question.
877

 But if, 

as appears to be the case at the NSW courts, judges are allocated insufficient time for 

judgment writing, it seems unfair to impose time limits or even standards for judgment 

delivery. 

 

Former President of the Law Council of Australia Walker has argued that it is “both a 

courtesy to the litigants and a useful self-discipline” for judges to announce the time 

when they will deliver judgment at the end of the trial.
878

 Since such a pronouncement 

may indeed facilitate speedy judgment delivery, it is recommended that either the 

Chief Justice and the Chief Judge of the NSW courts publicly express an expectation 

that the judges at their courts do announce the time for judgment delivery at the end of 

the trial or that a statutory obligation be introduced in New South Wales according to 

which the court is obliged to set a date for the pronouncement of the judgment at the 

end of the trial.  

                                                 
875

 Justice JD Heydon, “Practical Impediments to the Fulfilment of Judicial Duties” (2004) 6 TJR 429 at 

440. One example involved former Justice Bruce of the NSW Supreme Court, in relation to whom the 

Conduct Division of the Judicial Commission of NSW found that a serious complaint of judicial 

misconduct with regard to serious delays in the delivery of judgments was justified, but the NSW 

Legislative Council voted not to remove him from office: E Campbell and HP Lee, The Australian 

Judiciary (Cambridge University Press, 2001) pp 106-8. 
876

 See for instance Justice PA Bergin, “Time Management”, Speech delivered at the National Judicial 

Orientation Programme, 22 October 2002, p 3, www.lawlink.nsw.gov.au/sc, accessed 9/3/2004; Justice 

C Einstein, “Reflections on the commercial litigation landscape – lessons from the past – moving 
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that reserved judgments ought to be delivered as soon as possible: The Council of Chief Justices of 

Australia, Guide to Judicial Conduct (Australian Institute of Judicial Administration, 2
nd

 ed, 2007). 
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 See also E Campbell, “Reasons for Judgment: Some Consumer Perspectives” (2003) 77 ALJ 62 at 

64. 
878

 B Walker, “Judicial Time Limits and the Adversarial System”, in H Stacy and M Lavarch (eds), 

Beyond the Adversarial System (Federation Press, Sydney, 1999) 87 at 98-9. 
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Allocation of time for judgment writing  

If the recommendation made in chapter 5 for the introduction of an individual case 

management system of case allocation at the NSW courts was adopted, the issue of 

time allocation for judgment writing would not arise as much because judges then 

allocate their time themselves.
879

 If that reform proposal is rejected, it is recommended 

that the NSW courts allocate more time to judgment writing.
880

  

 

If that were done, any subsequent imposition of time standards for judgment delivery 

would no longer be unfair. 

 

Shortening the length of judgments 

In the literature, Australian judges have criticised the increasing length of 

judgments.
881

 If the length of judgments in New South Wales could be decreased, the 

formulation of judgments should require less time, which in turn should decrease 

delay until judgment delivery.  

 

In any legal system, including New South Wales and Germany, the purposes of 

judgments are the same: they need to address the issues in dispute, evaluate the 

evidence, discuss the relevant facts, and detail the legal factors that lead to the 

particular decision, and they should persuade the parties of the correctness of the 

reasons for judgment as well as enable the appeal court to examine the judgment as to 

its correctness.
882

  

                                                 
879
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Since the transcript of evidence will be provided to the appeal court, should an appeal 

be filed, there does not appear to be an objective need for the lengthy repetition of 

evidence seen in the cases analysed in judgments delivered in New South Wales. One 

of the judges interviewed commented, however:  

 

Judgments tend to be long and very detailed and tedious because the Court of 

Appeal in many cases has criticised judges, particularly at this court, for not 

giving sufficiently detailed reasons. District Court judge, NSW 

 

Section 90 (1) Civil Procedure Act 2005 (NSW) states: “The court is . . . to give such 

judgment . . . as the nature of the case requires.” The Federal Court held in Fry v 

McGufficke that: 

 

The extent of the obligation to give reasons based on particular findings of 

fact will depend upon the circumstances of each case. It is, however, only 

the critical or crucial reasoning that must be exposed.
883

  

 

To satisfy section 90 (1) CPA it should thus be sufficient if the reasons for judgment 

give a brief summary of the factual and legal considerations on which the judgment is 

based, including the evaluation – but not a lengthy quoting - of the evidence, and 

otherwise reference is made to the transcript.  

 

Judicial specialisation 

The recommendation made in chapter 5 for the NSW courts to introduce more 

specialisation of judges for certain subject areas should help to reduce delay between 

the end of the trial and judgment delivery and it might also increase the number of ex 

tempore judgments. 

 

Quick availability of transcripts 

                                                                                                                                            
Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto Schmidt, 23rd ed, 2002) § 313 

para 2. 
883

 [1998] FCA 1499 (unreported, 26 November 1998, Black CJ, Foster, Madgwick, Finkelstein and 

Dowsett JJ). 
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It is recommended that the NSW courts ensure that transcripts are available to judges 

as soon as possible. If the recommendations to enhance the efficiency of trials 

proposed in the first part of this chapter were adopted, not only trials, but also 

transcripts would be shortened. Transcripts would thus be available earlier and be less 

costly to produce. 

 

The next chapter is devoted to expert evidence. 
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10. Expert evidence 

__________________________________________________________ 

 

After the empirical research for this study was completed, and in response to the 

publication of the NSW Law Reform Commission Report‟s on Expert witnesses in 

2005,
884

 a number of changes were made to Part 31 of the Uniform Civil Procedure 

Rules 2005 (NSW) with regard to expert evidence. Notably these include: 

 the introduction of a new purposes rule to ensure that the court has control 

over the giving of expert evidence, to restrict expert evidence to that which is 

reasonably required, and to avoid unnecessary costs associated with expert 

evidence, following the English and Queensland models
885

 

 a requirement for parties to seek directions from the court, if they intend to 

adduce expert evidence at trial
886

 

 a corresponding provision empowering the court to give a wide range of such 

directions pursuant to the purposes rule
887

 

 a requirement for experts to disclose contingency or deferred payment fee 

arrangements with their reports,
888

 and 

 a provision empowering the court to give directions as to how expert evidence 

is to be given at trial, including concurrently or sequentially.
889

 

 

Relatively new initiatives that were already in place at the time when the empirical 

research was conducted include: 

 the Expert Witness Code of Conduct 

 power for the court to order conferences between expert witnesses to be held 

with the aim to achieve agreement between the experts or narrow the issues in 

dispute, and 

 power for the court to appoint an expert. 

 

                                                 
884

 NSW Law Reform Commission, Expert witnesses, Report No 109 (June 2005). 
885

 UCPR Pt 31 r 17, adopting Civil Procedure Rules 1998 (UK), r 35.1 and Uniform Civil Procedure 

Rules 1999 (Qld), r 423. 
886

 UCPR Pt 31 r 19. 
887
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888
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889
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With regard to the empirical data obtained, the focus of this chapter is naturally on 

expert evidence as regulated before 2006. It first reports the empirical data relating to 

expert evidence. These suggest a number of weaknesses regarding expert evidence in 

New South Wales, which are not fully addressed by the recent reforms to expert 

evidence as listed above. The reasons for perceived weaknesses are then explored, 

followed by a discussion of some recent reforms to expert evidence in New South 

Wales. Next, the German regulation and practice of expert evidence is detailed. The 

final part of the chapter considers potential reform in New South Wales, first under a 

maintained focus on party-appointed experts, and secondly by addressing current 

impediments to the use of court-appointed experts. 

 

The desirability of reform 

Empirical findings 

Interview data 

After litigation costs, expert evidence was the single aspect of the civil litigation 

process most perceived as in need of reform by judges and solicitors interviewed in 

New South Wales between December 2003 and May 2004. In contrast none of the 

German interviewees nominated expert evidence as in need of reform. 

 

Furthermore, half of the judges and almost half of the solicitors interviewed in New 

South Wales expressed dissatisfaction with the current practice of expert evidence. In 

contrast none of the judges and one of the lawyers interviewed in Baden-

Württemberg did.  

 

The primary reasons interview participants in New South Wales gave for their 

dissatisfaction were:  

 expert partisanship or bias, judges mentioning consequential difficulties for 

their decision-making process  

 too many or unnecessary expert reports and  

 some lack of expertise. 

 

Expert partisanship or bias  
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The following comments illustrate NSW Supreme Court judges‟ perceptions about 

expert partisanship:  

 

I think the adversarial system has tended to generate a situation in which expert 

witnesses are frequently, consciously or unconsciously, biased in favour of the 

side that they are called to give evidence for. If they call an expert, it‟s going to 

be an expert that supports their side. And it‟s going to be someone who has been 

selected for that reason. Then in the process of preparation I think experts often 

subconsciously become soldiers in the battle and are cast in the role of arguing 

the case for their side on the expert evidence issue. Supreme Court judge, NSW 

 

No one doubts that the experts‟ reports that are given are only put in because 

they support the party‟s case. A party can get as many reports as the party likes, 

and they only have to put into evidence the witnesses who support them. 

Supreme Court judge, NSW 

 

I have a considerable degree of scepticism that one can expect a person who is 

not subject to any of the ethical constraints which are imposed upon officers of 

the court, to act accordingly. Furthermore the fact is that experts often make 

their living by giving evidence in court. Supreme Court judge, NSW 

 

Most of the solicitors expressing dissatisfaction with expert evidence on the grounds 

of expert partisanship or bias were acting in medical negligence cases, both for 

plaintiffs and defendants.  

 

The following comments are illustrative of the concerns plaintiff representatives 

expressed about expert partisanship or bias: 

 

The defendants have access to a huge pool of experts that will defend their 

peers, and a lot of those are actually professional witnesses, and the plaintiffs 

quite often try to rely on treating doctors who are absolutely walked all over the 

top. The plaintiffs in this field are really on the back foot. There are a lot of 

experts that will provide an opinion for a defendant but just won‟t do any 

plaintiff work at all. Plaintiff representative, NSW 
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We have a lot of difficulty with finding experts in Australia prepared to give an 

expert report about negligence and causation. I have seen some reports, 

particularly from two defence experts who are routinely used, which are 

dishonest to the point of being scandalous. But, unless you‟re actually going to 

go to court and cross-examine these people and prove to the world that they are 

biased, on paper they look like really scary reports. And people do cave in and 

give up in the face of those reports. I think it‟s terrible. Plaintiff representative, 

NSW 

 

A defendant representative in a public authority case commented: 

 

The great problem is that in many instances plaintiffs‟ and defendants‟ experts 

are really guns for hire. And very little attention is given to whether they have 

the true expertise or not. Defendant representative, NSW 

 

The Expert Witness Code of Conduct  

The majority of judges and solicitors who gave expert partisanship or bias as a reason 

for their dissatisfaction with expert evidence denied or doubted that the Expert 

Witness Code of Conduct
890

 had made any difference to expert partisanship or bias:  

 

Under the code of conduct for experts they‟re supposed to acknowledge that 

their job is to help the court. Many of them don‟t. I have certainly seen just as 

many experts who are partisan since the introduction of the code than 

beforehand. Plaintiff representative, NSW 

 

I still think there is some element remaining of guns for hire, in other words, 

that experts feel as though they have to be advocates for a particular party and 

that‟s despite the code of conduct. Defendant representative, NSW 

 

No use of unfavourable reports 

Solicitors‟ comments suggested that expert reports that are unfavourable to the 

client‟s case are unlikely to be used: 

 

                                                 
890

 At the time of the interviews SCR Pt 39, r 2 and Schedule K, DCR Pt 28A r 2; now UCPR Pt 31 r 

23 and Schedule 7. 
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I‟ve seen an appalling lack of medical reports by defendants, especially if their 

experts are in agreement with yours, then we don‟t see them. But we know they 

have them, because our client has attended for an examination on a certain 

date. Plaintiff representative, NSW 

 

If your expert reports are not in favour of your client‟s cause, then of course you 

won‟t serve them on the other side. Defendant representative, NSW 

 

The way the system is at the moment, it lets the parties look around, the parties 

can get experts, can meet with experts, and make a view as to who they think 

adequately represents what they think (emphasis added). Defendant 

representative, NSW 

 

Preparation of expert reports 

Preparing expert reports was one of two tasks mentioned most often by solicitors 

interviewed in New South Wales as most time-consuming in the litigation process. In 

the context of being questioned about expert evidence, one defendant representative 

acknowledged that lawyers can influence the evidence of the experts they appoint: 

 

I acknowledge the experts are not the advocates of either party, however it‟s 

part of the system that the parties call the evidence that they need, and . . . you 

can get an expert to say what you want. (emphasis added). Defendant 

representative, NSW 

 

Consequences of expert partisanship or bias 

Some of the judges interviewed in New South Wales referred to the following 

potential consequences of expert partisanship or bias:  

 experts‟ polarised views cause difficulty for the court which lacks expert 

knowledge to know where the expert is biased 

 experts‟ polarised views can cause decision-making on other grounds, 

bypassing expert opinions 

 opposing experts may have been briefed on different issues so they may 

report on different things. 

 

Too many or unnecessary expert reports  
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Some judges and solicitors interviewed in New South Wales expressed dissatisfaction 

with expert evidence on the grounds that there are too many expert reports or 

unnecessary expert evidence. 

 

In answer to the question how many expert reports they typically commission per 

case, all but one of the solicitors interviewed between January and May 2004 

indicated that they appoint more than one. Most stated that they appoint at least one 

expert per issue, such as on negligence, causation, and damages. Representatives in 

medical negligence cases gave the highest numbers: one plaintiff representative a 

total of up to 18, one defendant representative a total of up to ten. 

 

We might have two or three liability experts and 15 damages experts. Plaintiff 

representative, NSW 

 

It ranges incredibly from a small, fairly straightforward [medical negligence] 

case, where you may have on average about three experts to the typical cerebral 

palsy case, where you‟d be getting somewhere in the region of ten expert 

opinions. Defendant representative, NSW 

 

One of the plaintiff representatives commented that his firm regularly spends at least 

$10,000 a case on expert reports. He added: 

 

I‟ve got cases where I‟ve really thought this is a cause that needs to be fought 

and I‟ve spent half a million dollars [on expert reports] in one go. Plaintiff 

representative, NSW 

 

Lack of expertise 

Some interview participants in New South Wales, more solicitors than judges, 

expressed dissatisfaction with expert evidence on the grounds of lack of expertise, 

expert evidence being given outside the area of expertise or poor quality expert 

reports:  

 

There‟s a lack of willingness to actually really test the appropriate expertise of 

the person. The court doesn‟t seem particularly interested, and it‟s very difficult 
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to seriously challenge it without that coming across as a personal attack. 

Defendant representative, NSW 

 

There‟s an issue in terms of relevant expertise and the absence of a specific gate 

keeper role of the court. If I‟ve got someone who has expertise in a particular 

area, the issue then is whether the conclusions are based upon an appropriate 

level of analysis of the facts, and I think that‟s an area where there‟s a need for 

either reform or proper application of existing law. There are doctors who are 

prepared to write reports on any topic, not having practiced in the area, or if 

they have, not having testing their conclusions in a way which can satisfy the 

Daubert principles. Defendant representative, NSW 

 

Conferences between expert witnesses 

At the time when the interviews were conducted, the Supreme and District Court 

Rules already made provision for court orders that party-appointed experts confer, 

endeavour to agree on issues and then provide the court with a joint report, specifying 

matters agreed and not agreed respectively and providing reasons for any failure to 

agree.
891

 The joint expert conferences can be held with or without the presence of the 

legal representatives.
892

  

 

In answer to the question whether they ever direct expert witnesses to confer and 

provide the court with a joint report, the majority of Supreme Court judges and some 

District Court judges interviewed stated that they had made such orders. 

 

Judges‟ views on the value of conferences between expert witnesses were largely 

positive. The following primary reasons were given: 

 they narrow the issues and focus the experts‟ attention on the issues that 

matter  

 the reduction of issues also saves time in court and cost 

 they facilitate settlement.  

 

                                                 
891

 SCR Pt 36 r 13CA and Supreme Court Practice Note No 121; DCR Pt 28 r 9D; now UCPR Pt 31 rr 
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On the other hand the following related comment by one of the District Court judges 

suggests that at least in personal injury actions experts may not easily agree on issues: 

 

Many years ago they used to have what was called joint medical examinations, 

where a doctor from each party examined the injured person. It was regarded as 

a total waste of time. They usually looked at the plaintiff in different ways, found 

different matters and came to different opinions. And it was rare that doctors 

would agree. They have very strong views and they express their views, and 

they‟re not scared to express their individual views. District Court judge, NSW 

 

Most solicitors interviewed in New South Wales also had largely positive views on 

the value of conferences between expert witnesses, primarily for the reason that they 

narrow the issues, thus decreasing delay and litigation costs. One cautioned, however, 

that the process is lengthy and expensive, and another that strong personalities can 

take over.  

 

Solicitors specialising in medical negligence cases on the other hand, were sharply 

divided: while the defendant representatives regarded them as useful, plaintiff 

representatives did not. The comments below illustrate the reasons of the latter:  

 

They‟re scientists. For them, proof is absolute. And for them the idea of the 

balance of probabilities, it‟s like constantly trying to get a square peg into a 

round hole. When they‟re let loose in a room with that built-in problem in their 

way of thinking and their training, havoc generally results because of that. If 

you put any group of people in the room, there will be a pecking order in terms 

of dominance. The weaker personalities generally fall away and the dominant 

personalities prevail, and it has absolutely nothing to do with the intellectual 

content of what they‟re talking about. If they were managed properly in a court 

room, with a judge who allowed the evidence to flow in a proper way, you 

would get a better outcome. I‟ve had experts come to me and apologise 

profusely for saying the opposite to what they‟ve written in a report, and they 

have admitted to me that they were emotionally overpowered by a more 

dominant personality. Plaintiff representative, NSW 
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I‟m not a fan of them because the defendants have access to a huge pool of 

experts that will defend their peers, and a lot of those are actually professional 

witnesses, and the plaintiffs quite often try to rely on treating doctors who are 

absolutely walked all over the top of by the defendant experts. Plaintiff 

representative, NSW 

 

Single experts 

Although at the time when the interviews were conducted the Supreme Court Rules 

already included power for the courts to appoint a single expert, with an option of 

joint party selection,
893

 this was different from the current single expert jointly 

engaged by the parties, as now regulated by UCPR Part 31 rule 37. At the time there 

was only discussion in the Supreme Court on joint party-selected experts.
894

 No direct 

data were thus collected on the use of single experts jointly engaged by the parties in 

practice or on the views of interview participants about their usefulness.
895

   

 

With regard to the process of referring disputes to referees, most of the judges 

interviewed who said they had appointed a referee in building and construction 

cases
896

 said that the parties always or almost always manage to agree on the identity 

of the referee. It is uncertain whether the position is the same regarding parties‟ 

agreement on the identity of a single joint party-selected expert. Solicitors were not 

asked about the ease of parties agreeing on a referee.  

 

Lack of court-appointed experts 

Judicial power to appoint an expert already existed when the interviews were 

conducted.
897

 Nevertheless, all but one of the judges interviewed in New South Wales 

between December 2003 and April 2004 said they had never appointed an expert, and 

the one Supreme Court judge who was the exception had once done so. All the 
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solicitors interviewed between January and May 2004 also stated that in their 

experience the court had never or only rarely appointed an expert.  

 

The reasons given by the judges interviewed for their lack of use of this power to 

appoint experts were primarily practical: 

 foremost, the issue of timing 

 the inadequacy of the machinery, in particular regarding selection and 

instruction of the expert 

 the question of who funds the expert fees. 

 

Almost half of the judges pointed to the timing issue as a logical problem: by the time 

of the trial it is too late to appoint an expert and the parties then have their own 

experts already. Some judges stated that they regarded the court appointing experts as 

anti-pathetical to the judicial role. 

 

Court file analysis data 

Appendix K focuses on expert evidence, while Appendix I includes information on 

experts giving evidence at the hearing. 

 

Number of expert reports  

It must be noted first that in Germany reports by treating doctors are not considered 

expert, but witness evidence, as explained later in this chapter. For functional 

equivalence in comparison, in the analysis of NSW files, reports by treating doctors 

were thus not included as expert reports, if it was clearly discernible who had been 

treating the plaintiff. In both systems, party-commissioned expert reports may not all 

have been in the court file because parties are not obliged to disclose them.
898

  

 

On this basis, Appendix K, table K.1A shows that 83.5 per cent of the NSW cases 

analysed had expert reports on file, with the highest percentages in medical 

negligence and liability of public authority cases. In contrast, only 57.5 per cent of 

the German cases had expert reports on file, with the highest percentage in medical 

                                                 
898

 In New South Wales this follows from client-lawyer privilege (section 119 Evidence Act 1995 

(NSW)), in Germany from the fact that “expert evidence” is only that obtained by a court-appointed 

expert, as discussed later in this chapter. 
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negligence cases. Appendix I, table I.2 shows that the percentage of NSW cases 

involving oral expert evidence was higher than that of the German cases, the 

difference being highest in liability of public authority cases. 

 

Party- versus court-appointed experts 

In those of the NSW cases analysed where expert evidence was involved, there was 

none in which the court had appointed an expert. In contrast, in those of the German 

cases where expert evidence was involved, it was almost always a court-appointed 

expert who gave evidence either in a written report or orally at the hearing or both, as 

Appendix K, table K.2 indicates.  

 

In the NSW cases the expert reports on file were all party-commissioned. In the 

German cases, party-commissioned expert reports were uncommon.  

 

Looking at expert reports on behalf of the plaintiff, Appendix K, table K.3A shows 

that while 81 per cent of the NSW cases had a plaintiff-commissioned expert report 

on file, only 21 per cent of German cases did, most frequently in medical negligence 

cases. About one quarter of German cases in which the court appointed an expert also 

had a plaintiff-commissioned expert report on file, with the highest percentage in 

medical negligence cases (table K.2).  

 

Expert reports commissioned by the defendant were even less common in the 

German cases. Table K.4A shows that while about 70 per cent of the NSW cases had 

a defendant-commissioned expert report on file, with the highest percentages in 

medical negligence and liability of public authority cases, less than ten percent of the 

German cases did. 10.9 per cent of German cases in which the court appointed an 

expert also had defendant-commissioned expert reports on file. 

 

Appendix I, table I.2 shows that in none of the NSW cases did a court-appointed 

expert testify at the trial. Plaintiff-appointed experts testified in 56 per cent of NSW 

cases, with the percentage highest in cases involving the liability of public 

authorities. Defendant-appointed experts testified in 48 per cent of NSW cases, with 

the highest percentage in building disputes. Taking only those cases in which 

evidence was presented at trial, the percentages for both plaintiff- and defendant-
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appointed experts are slightly higher with 63.6 and 54.5 per cent respectively (table 

I.2A). In none of the German cases analysed did a party-appointed expert testify at 

the hearing.   

 

Appendix I, table I.2 further shows that the percentage of NSW cases involving oral 

expert evidence was higher than that of German cases in which a court-appointed 

expert testified at the hearing. 

 

Conferences between expert witnesses 

As Appendix K reports, a conference between expert witnesses was conducted in 12 

of the 101 NSW cases with expert evidence. Ten of these were building disputes, six 

in the District Court and four in the Supreme Court. The other two were Supreme 

Court medical negligence cases.  

 

Discussion 

Despite the fact that the procedural rules already empowered judges in New South 

Wales to appoint an expert at the time when the empirical research was conducted, 

both the court file analysis data and the interviews provide little evidence of court-

appointed experts at the time. According to a recent speech by the Chief Justice of 

NSW, the appointment of experts by the court is still rare now.
899

 Most judges 

interviewed in New South Wales perceived practical impediments to such 

appointments on the grounds of timing and the difficulties of expert selection, 

instruction and payment. 

 

The principal reasons why many interview participants in New South Wales were 

dissatisfied with expert evidence and regarded it as in need of reform lay in 

perceptions of expert partisanship or bias, too many expert reports, and lack of 

expertise.  

 

With regard to perceptions of expert partisanship or bias, doubts were expressed that 

the Expert Witness Code of Conduct has made any difference. Some solicitors stated 
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that they do not disclose unfavourable expert opinion. If solicitors only present expert 

opinion that favours their clients‟ case, this logically results in a polarisation of expert 

views. Rather than expert reports being prepared entirely by the expert, who 

according to the Code of Conduct owes a paramount duty to the court and is not an 

advocate for a party,
900

 solicitors mentioned the preparation of expert reports as one 

of their tasks in civil litigation, one stating that expert views can be influenced. Some 

judges pointed to negative consequences on their decision-making process that may 

result from expert partisanship.  

 

With regard to the number of expert reports, the court file analysis data suggest that 

expert evidence is more frequent at the NSW courts than at the Regional Court 

Stuttgart. Solicitors interviewed in New South Wales stated that they appoint at least 

one expert per issue and some indicated very high numbers. In New South Wales this 

has a considerable bearing on litigation costs. 

 

The reasons for these issues are explored next. 

 

Reasons for the perceived weaknesses of expert evidence in 

New South Wales 

As suggested below, all three principal reasons given by interview participants in 

New South Wales for their dissatisfaction with expert evidence arguably stem from 

the system‟s continued focus in practice on party-appointed experts, at the time when 

the interviews were conducted between December 2003 and May 2004, and arguably 

still today.  

 

Party-appointed experts 

Under the system of party- rather than court-appointed experts in New South Wales 

the following factors discussed below may contribute to the issues suggested by the 

empirical data: 

 party autonomy over expert evidence and cost and delay 

 expert partisanship and bias 
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 the rules of evidence with regard to disclosure and admissibility of expert 

evidence 

 conflict with the function of expert evidence 

 the treatment of experts as witnesses and the evidential value of expert 

evidence, and 

 resulting difficulties for judicial decision-making. 

 

Party autonomy and cost and delay 

The fact that as seen in chapters 8 and 9 with regard to evidence in general, it is 

entirely up to the parties as to whose and how much expert evidence they present at 

trial, provided it is admissible under the rules of evidence, can explain the court file 

analysis data showing a high percentage of NSW cases involving expert evidence in 

the categories of case analysed and the interview data suggesting a high number of 

experts commissioned by the parties. At the time when the court file analysis was 

undertaken, the Supreme Court Rules only empowered the court to limit the number 

of other experts when an expert had been appointed by the court.
901

  

 

The Uniform Civil Procedure Rules 2005 (NSW) now empower the court to give 

directions limiting the number of experts.
902

 The NSW Supreme Court‟s Equity 

Division has recently introduced Practice Note No SC Eq 5, which expresses an 

expectation that the parties confer in an endeavour to appoint a single expert and 

generally limits each party to one expert per issue.
903

 The NSW Supreme Court‟s 

Practice Notes for the Common Law Division also limit the number of experts, but 

only for personal injury claims and on the quantification issue of damages.
904

 NSW 

Chief Justice Spigelman recently referred to quantification issues as an example of 
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matters which are not genuinely in dispute.
905

 The NSW District Court‟s Practice 

Note DC (Civil) No 1, effective from 7 September 2009, is silent on the issue of 

court-imposed limits on the number of experts. There are thus still many cases and 

issues where the parties may commission several expert reports and present them at 

the hearing, unless the court utilises its power under the UCPR to limit the number of 

experts. Expert evidence may thus continue to have a high impact on litigation costs 

in New South Wales.  

 

Indeed, expert evidence is identified in the Australian civil litigation literature as the 

most expensive component of litigation costs after lawyers‟ fees,
906

 according to one 

study amounting to between ten and 27 per cent of the litigation costs,
907

 and at least 

at times highly disproportionate to the amount in dispute.
908

  

 

In addition to the direct cost of experts there is the indirect cost of higher lawyer fees 

brought about by lawyers spending time on briefing experts, preparing expert reports, 

and reading the expert reports served by the opponent. As mentioned earlier and in 

chapter 3, according to some of the solicitors interviewed in New South Wales, the 

preparation of expert reports is amongst the most time-consuming task they have to 

perform in civil litigation. 

 

In the literature Justice Davies has highlighted the “waste of time and cost” produced 

by a system of party-appointed experts: 
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[L]awyers will have spent many hours, and a great deal of money, in 

selecting some and discarding other experts, in conferring with the 

selected experts for the purpose of “preparing them for trial” and in 

engaging in the trial including in the cross-examination of opposing 

experts. But [since] it is not the purpose of the lawyers to assist the judge 

in understanding and resolving the question. . . the process is, in an 

objective sense, a wasteful one. Moreover, when opposing experts are 

called there is inevitably some duplication, much of it unnecessary. The 

result is, therefore, a great expenditure of time and cost, most of it for a 

purpose inconsistent with the just resolution of the question.
909

 

 

The high cost directly and indirectly associated with expert evidence may impede 

access to justice, especially for personal injury plaintiffs who cannot afford to pay for 

the necessary expert evidence upfront, unless, as discussed in chapter 3, they find a 

lawyer who is prepared to advance the cost of expert reports and initially forego his 

or her own fees under a conditional costs agreement, but will in turn most likely 

demand payment of a premium of 25 per cent on the costs payable in the event of 

success.  

 

In addition it seems logical to assume that the higher the number of experts involved 

in a case, the more the proceedings are likely to be delayed. Experts require time for 

considering the issue they have been asked to investigate and for writing their reports. 

Further time will be required if they are asked to provide a supplementary report 

and/or to consider expert reports served by the opponent. 

 

Further, the cross-examination of several experts will increase the length of the trial, 

further enhancing delay and litigation costs. 

 

Partisanship and bias 

Since it is in both parties‟ interests to present favourable expert reports to satisfy their 

burden of proof and win the case, each party has an inducement to keep searching for 
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favourable reports if those obtained initially are disadvantageous and not to disclose 

unfavourable expert reports to the opponent. The interview data from solicitors 

confirm such practices. The non-disclosure of unfavourable expert reports is possible 

because both their existence and their contents are privileged under section 119 

Evidence Act 1995 (NSW).  

 

Justice Davies has pointed out that lawyers who do not “shop around” and “audition” 

experts as to their views so as to find those who best “represent” their client‟s case 

may be liable in negligence.
910

 This process invariably leads to a polarisation of the 

views of the respective parties‟ experts. The NSW Law Reform Commission has 

referred to this as “selection bias”.
911

 

 

The search for favourable experts is likely to have the effect of putting deep-pocket 

litigants at an advantage over poorer opponents, since they can afford to keep 

searching for an expert whose view is favourable. This in turn would have an unfair 

disparate impact on indigent litigants, and personal injury plaintiffs in particular 

whose opponents tend to be defendants who are insured, such as medical 

practitioners, health authorities and other public authorities. 

 

Another potential consequence of the desire to present favourable expert reports is 

that some lawyers involved in the preparation of expert witnesses‟ reports for trial 

may seek to influence the content of these reports in order to present their evidence in 

a light most conducive to winning their case. Justice Davies has stated that “we 

should not delude ourselves that this does not occur.”
912

 There is some evidence of 

lawyer-influenced expert reports in the literature and in cases. Liverani reported that 

in a workshop for experts “[m]ore than one expert revealed that lawyers had asked 

them to change not just the form, but the content of their report.”
913

 An example of 

lawyer-influenced expert evidence is the Marsden defamation case, where the 

plaintiff-appointed psychiatrist admitted in cross-examination that he had changed his 

original expert report following a request to do so by the plaintiff‟s solicitor and 
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further admitted that his amended report was false as to the stated cause of the 

plaintiff‟s depression.
914

   

 

In a submission to the NSW Law Reform Commission the Royal Australasian 

College of Surgeons reportedly stated: “We have no doubt that there is partisanship 

and bias on the part of some expert witnesses who appear in surgical cases.”
915

 The 

interview data obtained for this study suggest that especially in medical negligence 

cases, some experts may only accept an appointment from defendants. 

 

In addition, some experts are professional experts, that is, they earn their income 

solely or primarily from providing expert reports. Advertising of professional expert 

services has emerged in lawyers‟ journals and in online directories.
916

 Such experts 

will logically have an interest in satisfying their patron to ensure repeat business. As 

Sir George Jessel MR argued in 1873, alone as a result of being paid by the litigant, 

party-appointed experts will be psychologically inclined to satisfy their patron.
917

  

 

There is a strong view in the literature, expressed primarily by judges, that experts are 

acting as advocates for the party who has appointed them,
918

 and most go further and 

say that experts are biased.
919

 The survey of Australian judicial perspectives 
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conducted by Freckleton and his colleagues,
920

 with a response rate of 51.05 per cent 

of Australian trial judges,
921

 found that a large majority of those who answered the 

question whether they had experienced a number of listed problems potentially 

impacting on the utility of expert witness evidence
922

 responded that they 

encountered bias on the part of the expert either occasionally or often.
923

 In response 

to the specific question whether they had ever encountered bias in expert witnesses 

87.76 per cent answered in the affirmative.
924

  

 

Edmond has criticised the Freckleton study on many grounds including that the 

survey design manipulated the responses and solely focused on judicial opinions.
925

 

He asked for further empirical research using open-ended interviews to generate more 

meaningful and reliable information.
926

 The present study supports Freckleton‟s 

results, uses such open-ended interviews and includes solicitors, whose comments, as 

a result of their immediate contact with experts they appoint and whose reports they 

appear to „prepare‟, provide a reliable perspective on the existence of expert 

partisanship and bias. 

 

The Expert Witness Code of Conduct 

The NSW Supreme Court introduced the Expert Witness Code of Conduct in 1999 in 

its then new Professional Negligence List (Practice Note 104)
927

 and in 2000 

incorporated it in the rules.
928

 According to Justice Abadee, who was the first 

Professional Negligence List Judge,
929

 the Code was meant to emphasise the expert‟s 
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duty to the court rather than to the party who has instructed or paid him or her. In a 

speech to the Australian College of Legal Medicine Justice Abadee stated that the 

Expert Witness Code of Conduct was intended to relegate expert beliefs that they 

were “entitled to act as „hired guns‟ by their paymasters” to the past.
930

 In other 

words, the Code of Conduct was intended to end potential expert partisanship or bias. 

Freckleton and his colleagues had made a recommendation for an expert declaration 

in similar terms.
931

  

 

Justices Davies and Sperling, as well as Edmond, have expressed doubts that such an 

obligation on the part of experts would bring about any change in partisanship or bias 

among experts.
932

 This was admitted by Freckleton and his colleagues themselves.
933

 

Indeed, in 2003 NSW Chief Justice Spigelman stated that there was no evidence that 

the Code had changed the practice of expert evidence substantially in this respect,
934

 

and the responses of interview participants in this study suggest the same. 

 

The rules of evidence 

Disclosure 

The parties must disclose those expert reports to their opponent that they intend to 

rely on.
935

 Importantly, however, unfavourable expert opinions obtained do not have 

to be disclosed because section 119 Evidence Act 1995 (NSW) privileges all 

communication between a lawyer and any expert. As discussed earlier, the search for 

favourable expert opinion invariably leads to a polarisation of expert views, putting 

justice at risk because the court is ignorant of the existence of unfavourable expert 

opinions obtained. 
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Admissibility of expert opinion evidence 

Some interview participants nominated expert lack of expertise as one of three main 

problems with expert evidence.  

 

Partisan selection of experts may result in some experts lacking the necessary 

expertise to enable them to express reliable expert opinions, as it did for instance in 

Clark v Ryan.
936

  

 

In order to ensure that party-appointed experts have the required expertise, rules on 

the admissibility of expert opinion evidence and the requirement of expertise in 

particular are necessary.
937

 Extensive requirements for the admissibility of expert 

evidence were developed in case law, summarised by Justice Heydon in Makita 

(Australia) Pty Ltd v Sprowles.
938

 The Uniform Civil Procedure Rules 2005 (NSW) 

in combination with the Expert Witness Code of Conduct now also include rules on 

the admissibility of expert evidence.
939

 With regard to expert expertise, expert reports 

must include the expert‟s qualifications as an expert on the relevant issues.
940

 

 

Makita (Australia) Pty Ltd v Sprowles
941

 was decided more than two years before the 

interviews for this study were conducted in New South Wales and the Expert Witness 

Code of Conduct already existed with almost the same wording as today.
942

 Despite 

this, interview participants in New South Wales expressed dissatisfaction with expert 

evidence on the grounds of lack of expertise, expert evidence being given outside the 

area of expertise or poor quality expert reports. It thus appears that legal requirements 

for the admissibility of expert evidence may be inadequate to ensure proper expert 

expertise. 

 

Furthermore, the admissibility requirements appear to have negative consequences: 

Lonergan, an experienced expert witness in the valuation of business assets, has 

argued that the necessary compliance with the requirements for the admissibility of 
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expert evidence can greatly increase the cost of expert reports.
943

 Moreover, there 

may be objections by the opponent as to the admissibility of expert reports, which 

enhances delay and litigation cost.
944

 As reported in Appendix K, in the NSW cases 

analysed for this study, objections to expert reports were made in 36 of 101 cases 

with expert reports.  

 

Conflict with the function of expert evidence 

As argued below, a focus on party-appointed experts results in a conflict between the 

legal definition of the function of expert evidence and its function in actual litigation 

practice.  

 

The function of expert evidence was legally defined by Justice Finkelstein in Quick v 

Stoland: “The function of the expert is to provide the trier of fact, judge or jury, with 

an inference which the judge or jury, due to the technical nature of the facts, is unable 

to formulate.”
945

 Neither the Evidence Act 1995 (NSW) nor the Civil Procedure Act 

2005 (NSW) introduced a statutory definition of the function of expert evidence, but 

the Expert Witness Code of Conduct provides: 

 

An expert witness has an overriding duty to assist the court impartially 

on matters relevant to the expert‟s area of expertise. An expert witness‟s 

paramount duty is to the court and not to any party to the proceedings 

(including the person retaining the expert witness). An expert witness is 

not an advocate for a party (emphasis added).
946

 

 

These legal definitions indicate that the expert‟s function is not to assist the parties to 

satisfy their burden of proof, but to assist the court. As Justice Sperling has pointed 
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out, such definitions “do not recognise the practicalities of litigation.”
947

 One could, 

however, reverse his statement and say that the practicalities of litigation do not 

comply with the law. Logically, following the legal definition of the expert‟s 

function, it should be up to the court to decide whether it needs expert assistance. 

Equally logically, the legal definition calls for court- rather than party-appointed 

experts. 

 

The treatment of experts as witnesses and the evidential value of expert evidence 

Despite the legal definition of the function of expert evidence, expert evidence has 

been termed “expert witness evidence” in Australia. Basten has rightly pointed out 

that the treatment of experts as witnesses “ignores the functional difference between 

the evidence of an ordinary witness and the assistance provided to the court by the 

expert.”
948

  

 

In New South Wales the Uniform Civil Procedure Rules 2005 (NSW) now make a 

terminological distinction between party-appointed experts, called “expert 

witnesses”,
949

 and experts appointed by the court, merely called “experts”.
950

 But 

they do not make a distinction between the two with regard to the evidential value 

accorded to them, and the new differentiation has not found expression in the “Expert 

Witness” Code of Conduct,
951

 as its name shows. Further, this terminology still treats 

all party-appointed experts as witnesses, regardless of whether they actually 

witnessed a fact in question.  

 

Difficulties for judicial decision-making 

As explored below in detail, not only some of the NSW judges interviewed, but also 

literature and case law suggest that a focus on party-appointed experts may result in 

difficulties for the court with regard to the following: 

 conflicting expert opinions 
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 artificial polarisation 

 no expert evidence 

 expert instructions 

 cross-examination. 

 

Conflicting expert opinions 

A potential consequence of party-appointed experts and the resulting polarisation of 

experts‟ views is that the quality of the judicial decision-making process may be 

affected, as NSW Chief Justice Spigelman and others, including some of the judges 

interviewed for this study, have pointed out.
952

 How are judges, faced with 

contradictory expert reports, to choose between them,
953

 especially in view of the 

possibility that “[t]he predominant view in the relevant discipline may not even be 

presented to the court”?
954

 As Chief Justice King of the South Australian Court of 

Appeal said in Wiechmann v Lovering:
955

 

 

Quite commonly, [oral evidence including cross-examination] does little 

or nothing to resolve the conflicts [between expert witnesses]. The 

experts each adhere to their conflicting opinions and cross-examination 

does little or nothing to discredit either opinion. Demeanour in the 

witness box is usually of little importance in resolving conflicts between 

well-qualified medical experts. In the end the judge has to make a choice 

on the basis of his assessment of the claimant and the inherent 

probabilities.
956

 

  

Artificial polarisation 
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Furthermore, since unfavourable party-commissioned expert reports do not have to be 

disclosed, the apparent polarisation of expert views presented may be artificial. For 

example, the first four experts approached by one of the parties may have supported 

the opponent‟s case, but only the report of the fifth is produced. This can lead to 

unjust decision-making.  

 

No expert evidence 

A further issue is the potential that none of the parties present any expert evidence, 

which means that unless the court exercises its power to appoint an expert itself, it 

has to go without the expert assistance it may require. As seen earlier, the empirical 

data show little evidence of court-appointed experts at the NSW courts at the time of 

the research and as recently as 2009 NSW Chief Justice Spigelman stated that court-

appointment of experts is rare.
957

 An example of the lack of any expert evidence 

being presented, albeit from the context of a child custody dispute, is the NSW Court 

of Appeal case of Marquet v Marquet, where Justice Kirby commented: 

 

There was, regrettably, no expert evidence before his Honour as to the 

psychological effect of such disruption upon the life of such a young 

child, in being removed at the age of two and a half years from the 

environment of his relationship with his mother, especially given the 

virtual continuity from his birth. In my view, such evidence should have 

been given at the trial. I regard it as virtually indispensable for the proper 

resolution of a case such as the present [involving a dispute over the 

custody of a child], not to usurp the judicial function but to help it to be 

properly exercised.
958

  

 

Expert instruction 

The Expert Witness Code of Conduct requires that experts specify the facts, and 

assumptions of fact, on which the expert opinion is based and states that the 
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instructions the expert has received may be annexed.
959

 But the parties will instruct 

the experts as to what questions they want answered. As a result, as Justice Davies 

has commented, the court “may never hear what the real question is, let alone how it 

should be resolved.”
960

 If the court does need assistance on a particular question, that 

question may not have been part of the instructions to the experts. Moreover, as one 

of the judges interviewed commented, experts may have been instructed to report on 

entirely different issues, so that their reports do not address the same questions.
961

 

According to the Australian Law Reform Commission, experts have commented that 

diverging instructions result in experts working on the basis of different hypotheses, 

which may only become apparent when experts meet on the occasion of a joint expert 

conference.
962

  

 

Further, experts may not have been informed as to the proper factual context they are 

to investigate or comment upon. At the time when parties appoint their experts, the 

facts in issue have not as yet been established through the taking of any evidence at 

trial so that unless the facts can be observed by the experts, they must work on the 

basis of hypothetical assumed facts as provided by the party appointing them. While 

a defendant may be able to instruct their expert to also examine the position on the 

basis of facts as alleged in the plaintiff‟s pleadings, at present a plaintiff generally 

cannot do the reverse because, unless one of the exceptions discussed in chapter 6 

applies, the defendant‟s grounds of defence generally do not have to include 

alternative fact allegations but can be confined to denials or non-admissions.  If on 

the basis of the evidence presented at trial the facts are established as being different 

from the factual assumptions made, the expert opinion may become inadmissible and 

may thus be wasted.
963

 

 

Cross-examination 

                                                 
959

 UCPR Schedule 7 (5). The wording was slightly different in former SCR Schedule K (5).  
960

 Justice GL Davies, “Current Issues – Expert Evidence: Court Appointed Experts”, (2004) 23 CJQ 

367 at 370-1.   
961

 A similar point is made by the Victorian Law Reform Commission, Civil Justice Review: Report, 
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Leaving aside the innovation of concurrent evidence, to be discussed in the next part 

of this chapter, which is not always used, a further difficulty for the court is that 

party-appointed experts are questioned and cross-examined as witnesses, and the 

questioning process may make it impossible for the expert to make necessary 

qualifications to responses, which in turn may mean not only that the expert will feel 

prevented from giving the court complete information,
964

 but more importantly that 

the essence of the expert‟s testimony is distorted so that the court is misled.
965

 The 

potential for cross-examination to overcome expert bias has been doubted.
966

 Justice 

Wood has pointed out that to be effective in that sense, the cross-examining counsel 

would logically have to understand the intricacies of the specialist area involved.
967

 

Moreover, as in Albrighton v Royal Prince Alfred Hospital at trial, party-appointed 

experts may be cross-examined so vigorously that it amounts to abuse.
968

 

 

Lack of court-appointed experts 

In New South Wales judicial power to appoint an expert already existed under the 

former rules at the time of the research.
969

 But as seen earlier, court file analysis data 

and interviews with the NSW judges show little evidence of its use. The following 

potential reasons are explored below: 

 cultural attitudes 

 practical impediments, including 

o timing 

o selection 

o instruction, and 

o expert payment. 

 

Cultural attitudes 

                                                 
964

 Australian Law Reform Commission, Experts, Adversarial Background Paper No 6 (AGPS) p 57; 
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965
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Government Publishing Service, 2000) para 6.75. 
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 Justice J Wood, “Forensic Sciences from the Judicial Perspective” (2003) 6 TJR 149 at 168. 
968

 Albrighton v Royal Prince Alfred Hospital (1980) 2 NSWLR 542; the NSW Court of Appeal 

criticising the cross-examination that a plaintiff-appointed expert had been subjected to at trial. 
969

 Former SCR Pt 39 r 1; DCR Pt 28A r 1; now UCPR Pt 31 r 46. 

http://www.austlii.edu.au/au/other/alrc/publications/bp/6/experts.html


 

379 

 

In the American context Imwinkelried also reported a low incidence of court-

appointed experts after rule 706 of the Federal Rules of Evidence gave courts the 

power to appoint an expert, even when both parties requested that the court do so.
970

 

Cecil and Willging from the American Federal Judicial Center conducted an 

empirical survey of American federal judges with regard to court-appointment of 

experts, which confirmed that court-appointment of experts was infrequent.
971

 Almost 

half of the judges responding explained this in terms of their respect for the party-

presentation of evidence in the adversarial system, and many also cited deference to 

party objections.
972

 A significant number also referred to the same practical 

impediments as judges interviewed in the present study: the court becoming aware of 

the need for expert assistance too late,
973

 the selection issue,
974

 and the question of 

payment for the expert.
975

  

 

In contrast to the American study, however, only a minority of judges interviewed in 

the present study perceived judicial appointment of experts as anti-pathetical to the 

judicial role in the adversarial system.  

 

The practical impediments raised by NSW judges interviewed as reasons for not 

using their power to appoint an expert are considered next.  

 

Practical impediments 

Timing 

The point made by many of the judges interviewed that at trial it is too late to appoint 

an expert and the parties then have their own experts already, in Justice Davies‟ 

                                                 
970

 EJ Imwinkelried, “The Court Appointment of Expert Witnesses in the United States: A Failed 

Experiment” (1989) 8 Med Law 601 at 605; see also LL Hooper, JS Cecil, TE Willging, “Assessing 
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Experts in Assessing Scientific Validity” (1994) 43 Emory Law Journal 995 at1045-6, 1055. 



 

380 

 

opinion is the major reason why courts rarely make use of their power to appoint 

experts.
976

 In a continuous trial system as in New South Wales it is logical that court-

appointment of experts is effective only if it occurs early during the pre-trial process. 

Once parties have appointed their own experts, court-appointment of an expert would 

enhance litigation cost even more. 

 

The practical problem regarding any court-appointment of experts early during the 

pre-trial process is that, as seen in chapters 5 and 8, under the master calendar system 

as it currently operates at the NSW courts, there is no continuity in the court 

personnel managing the pre-trial process and it is mostly registrars who conduct pre-

trial conferences. This raises two potential problems: on the one hand, due to case 

allocation at the last minute and the resulting difficulty to prepare, the court officer 

may not realise that expert evidence will be required, and on the other, a registrar 

may be reluctant to intrude and effectively make the decision to appoint an expert for 

the trial judge.  

 

Selection 

Expert selection was raised as another practical impediment to court-appointed 

experts by judges interviewed in New South Wales. The same point has been made 

by English judges.
977

  

 

Neither SCR Part 39 rule 1, which applied at the time of the empirical research, nor 

UCPR Part 31 rule 46 on the selection of court-appointed experts, nor the NSW 

courts‟ Practice Notes provide any detail as to how courts are to select appropriate 

experts. There are no requirements for experts to be accredited nor do the courts have 

lists of those professionals that are accredited under existing Australian accreditation 

schemes.  

 

Instruction 
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 Justice GL Davies, “Current Issues – Expert Evidence: Court Appointed Experts”, (2004) 23 CJQ 

367 

at 373. 
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The literature has also pointed out that it is very difficult for the courts to instruct a 

court-appointed expert regarding the questions he or she is to investigate and 

answer.
978

 The relevant procedural rules in New South Wales
979

 appear to be too 

abstract to provide sufficient practical assistance in this respect.  

 

Expert payment 

A final practical obstacle to court-appointment of experts is the question of payment 

for the expert. At the time of the empirical research, the rules stated that expert 

remuneration is to be fixed by the court.
980

 Some of the judges interviewed stated that 

they were not prepared to take the responsibility for the funding of the expert and 

others that it seemed unfair to the parties to have the expert selected by the court and 

expect the parties to pay for it.
981

  

 

The Uniform Civil Procedure Rules 2005 (NSW) now prescribe that the parties are to 

agree on the remuneration of the court-appointed expert or failing agreement, the 

court may direct by whom an expert is to be paid.
982

 As a general rule, however, the 

parties will be jointly and severally liable for the expert‟s costs.
983

 This may explain 

why judges may be reluctant to impose a court-appointed expert on the parties. 

 

The next section discusses some relatively recent reforms to expert evidence in New 

South Wales: conferences between expert witnesses, concurrent expert evidence, and 

single joint-party selected experts. All these are focused on experts being appointed 

by the parties. 

 

Recent reforms to expert evidence in New South Wales 

Conferences between expert witnesses 
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Joint expert conferences were introduced in New South Wales with the aim to reduce 

the extent of divided opinion among the experts.
984

 Provision for them is made in the 

Uniform Civil Procedure Rules 2005 (NSW) and in Supreme Court Practice Notes.
985

 

For personal injury proceedings in the NSW Supreme Court‟s Common Law 

Division‟s General Case Management List, such a conference between expert 

witnesses is now made mandatory, unless a single expert direction has been made.
986

 

Similarly, the form "Request for Expert Evidence Directions" in accordance with 

UCPR Part 31 rule 19, annexed to Supreme Court Practice Note No SC Eq 5 on 

Expert Evidence in the Equity Division, includes a standard request for a direction for 

a conference between expert witnesses.
987

 The NSW District Court‟s Practice Notes 

are silent on the issue. 

 

As reported earlier, joint expert conferences had taken place at the Supreme and 

District Court in an equal number of cases analysed. The interview data suggest that 

at the time the interviews were conducted between December 2003 and March 2004 

joint expert conferences were largely perceived positively, although they were more 

controversial in medical negligence cases. 

 

In 2003 NSW Chief Justice Spigelman related the experience of Supreme Court 

judges that expert conferences had led to a moderation of extreme views, but also 

raised the same concern as some of the solicitors interviewed, that strong 

personalities may take over. In this respect he explicitly recognised the advantage 

enjoyed by repeat players in litigation who are able to secure the most assertive 

among well qualified experts.
988

 In addition, he pointed out that the mechanism 

comes too late in the process and is inefficient in so far as both parties will by then 

already have incurred the cost of their respective party-experts who often agree on a 
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number of issues.
989

 Justice Davies has argued that even when the parties‟ experts 

reach a compromise, “it does not follow . . . that any such compromise bears a close 

relationship to the opinion which either would have offered if engaged 

independently.”
990

 Justice McClellan has related his experience in the Land & 

Environment Court that experts sometimes reach no agreement at all, wasting time 

and costs, and that at times the agreement reached is later modified or withdrawn 

entirely by the expert – after discussions with the lawyer who appointed them.
991

  

 

In the light of the concerns expressed by senior judges in the literature as well as 

some of the solicitors interviewed for this study, conferences between expert 

witnesses do not appear to be a panacea to address the issues arising in a system 

focusing on party-appointed experts.  

 

Concurrent expert evidence  

The process of concurrent expert evidence, also referred to as hot-tubbing, has been 

explained in detail by the former Chief Justice of the NSW Land & Environment 

Court McClellan
992

 and will not be detailed here. As the name suggests, central to the 

process is that all experts are present at the same time and can hear and comment on 

the opinions expressed by the other experts.  

 

Justice Lockhart was the first to use concurrent expert evidence in the Federal Court, 

and it was subsequently introduced in the NSW Land & Environment Court and the 

Family Court.
993

  

 

In New South Wales concurrent expert evidence by court direction was introduced in 

2006, in an amendment to the Uniform Civil Procedural Rules 2005 (NSW).
994

 The 
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NSW Supreme Court‟s Practice Note SC CL 5 for the Common Law Division, 

effective from 29 January 2007, states in clause 37 that unless the court grants leave 

or a single expert has been appointed, “[a]ll expert evidence will be given 

concurrently” rather than the traditional process of examination-in-chief followed by 

cross-examination for each expert separately. Similarly, Supreme Court Practice Note 

SC CL 7 for the Professional Negligence List, effective from 31 March 2008, in 

clause 34 has a presumption for evidence to be given concurrently in personal injury 

cases, where there is more than one expert to give evidence on one issue.
995

 Likewise, 

the more recent Supreme Court Practice Note SC Eq 5 for the Equity Division, 

effective from 2 February 2009, states in clause 8 that “[g]enerally, the procedure will 

be that the judge will examine [the expert witnesses] in chief as witnesses of the 

Court; cross examination will take place of all witnesses jointly, the order of cross 

examination being either agreed by counsel or determined by the Judge.”
996

 The 

process thus bears much similarity to the German method of examining experts, 

discussed later in this chapter, if one of the parties has also brought an expert 

commissioned by them to the hearing. The NSW District Court‟s Practice Notes are 

silent on the issue. 

 

Since concurrent expert evidence did not exist at the NSW courts at the time this 

research was conducted, no court file analysis data could be collected on its use in 

practice nor were the views of interview participants about its usefulness elicited. 

 

The Australian Law Reform Commission reported support for the procedure from 

consultations with courts and lawyers.
997

 In the study conducted by Freckleton and 

his colleagues, 84 per cent of judges surveyed regarded it as helpful if experts were 

present in court to hear the evidence given by other experts.
998
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The then Chief Justice of the NSW Land & Environment Court McClellan reported 

that experts and lawyers had largely positive views about the process.
999

 The experts 

reasoned that the process allows them to provide the court with all relevant 

information and is directed at establishing the truth. The lawyers applauded the 

substantial reduction in trial time, reporting that the process takes one day for all 

experts instead of one to two days for each expert. The lawyers also reported that 

concurrent expert evidence facilitates a focus on the real issues and permits the court 

to be fully informed of these.  

 

According to Justice Heerey‟s experience in the Federal Court, concurrent expert 

evidence has two additional benefits: as a result of the presence of professional 

colleagues the degree of partisanship in favour of the party who appointed the expert 

is reduced, and it is easier for the court to evaluate the expert evidence when all 

experts with conflicting views give evidence at the same time.
1000

  

 

Despite the support expressed by many, Justice Davies has argued that not only does 

concurrent expert evidence have all the disadvantages of conferences between expert 

witnesses as described earlier, but is actually worse because it involves more time 

and greater expense.
1001

 Contrary to Justice Heerey he does not believe that the 

procedure reduces expert bias and suggests that the court will be persuaded by the 

expert who appears more authoritative and articulate.
1002

 The public setting of the 

court room seems more likely to reduce expert bias, however, than the private setting 

of a conference between expert witnesses, and strong personalities cannot as easily 

take over in the public eye. 

 

                                                 
999
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Edmond has argued that the jury is still out on whether concurrent evidence entails 

benefits for delay and cost reduction.
1003

 It seems logical, however, that compared to 

a process of separate examination and cross-examination of each expert, concurrent 

evidence is likely to save trial time and thus court resources and litigation costs, and 

the lawyers‟ experience of substantial reductions in trial time in the Land & 

Environment Court as reported by Justice McClellan bear that out. 

 

Overall, it seems that concurrent expert evidence has substantial advantages, which 

proceedings in the NSW District Court and in those lists of the NSW Supreme 

Court‟s Common Law Division which do not have Practice Notes imposing a 

presumption in favour of concurrent expert evidence could also benefit from. 

Nevertheless the disadvantage remains that both parties will have incurred the cost of 

their commissioned experts by that stage already. 

 

Single experts 

The Australian Law Reform Commission‟s Background Paper on experts issued in 

1999 recommended that a single expert, wherever possible jointly selected by the 

parties, should be considered for appointment as a matter of course in cases requiring 

expert evidence.
1004

  

 

New South Wales acted on the recommendation in 2000 by introducing new rules on 

expert evidence including the power for the courts to appoint a single expert, with an 

option of joint party-selection.
1005

 Judges soon voiced their intention that experts 

should preferably be chosen jointly by the parties.
1006

 This was possibly motivated by 

the fact that the philosophy of the adversarial system is more closely adhered to if the 

expert is selected by agreement of the parties. Part of the motivation may also have 

been based on the practical impediments to court-appointed experts suggested by the 
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judges interviewed in New South Wales as discussed earlier, especially with regard to 

expert selection. Changes made to the Uniform Civil Procedure Rules 2005 (NSW) in 

December 2006 suggest a preference for single experts jointly engaged by the parties 

over single experts selected and appointed by the court.
1007

 

  

The NSW Supreme Court‟s Practice Note No SC Gen 10, effective from 17 August 

2005, and applicable only to cases involving a damages claim for personal injury or 

disability, expressed the intention voiced by the judges by stating that in all such 

actions a) a single expert direction will be made, b) the parties are to agree on the 

single expert to be retained, and c) only if the parties fail to do so within a set time, 

the court will appoint an expert.
1008

 But in both its initial and its revised form, the 

Practice Note confined/s single expert directions to quantification of damages issues 

and specifically does not envisage such directions with regard to the issues of 

liability, causation, and the nature and extent of the injury sustained.
1009

 The same is 

true for the Supreme Court‟s General Case Management and Professional Negligence 

Lists.
1010

 

 

The first Practice Note for the Supreme Court‟s Equity Division addressing the issue 

by encouraging the use of single experts “in suitable cases” was Practice Note No SC 

Eq 3, applicable to the Commercial and Technology and Construction Lists and 

effective from 1 September 2006.
1011

 The more recent Practice Note No SC Eq 5 on 

Expert Evidence in the Equity Division, in its annexed form "Request for Expert 

Evidence Directions" in accordance with UCPR Part 31 rule 19, includes a standard 

certification that the parties have conferred and considered the desirability of a single 

expert per issue.
1012

  The Practice Notes of the NSW District Court do not make any 

mention of single expert directions.  

                                                 
1007
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As stated earlier, no direct data were collected in this study on the use of the 

instrument of single experts jointly engaged by the parties in practice or on the views 

of interview participants about its usefulness.  

 

The NSW Law Reform Commission has reported that in England the parties only 

rarely fail to agree on the identity of a joint expert to be chosen.
1013

 With respect to 

the NSW Land & Environment Court, in the first six months after the court moved 

towards a presumption of single experts to be chosen jointly by the parties, according 

to Justice McClellan the litigants have always agreed on the identity of the expert.
1014

  

 

The experience in England and the NSW Land & Environment Court and that of 

NSW judges interviewed regarding party agreement on a referee in building and 

construction cases may be replicated with respect to single experts on the issue of 

quantification of damages. But as apparent in the NSW Supreme Court Practice 

Notes in their emphasis on quantification of damages issues in personal injury cases, 

the practicality of single experts jointly engaged by the parties for civil proceedings 

in general, including on the issue of liability and causation in personal injury cases, is 

doubtful. Especially in medical negligence cases, an obstacle to joint party selection 

of experts would appear to be that as seen in the first part of this chapter, many 

solicitors practising in medical negligence who were interviewed indicated that some 

experts only work for defendants or plaintiffs respectively. As the NSW Law Reform 

Commission has pointed out, agreement between the parties on the identity of the 

expert is likely to be achieved only if the expert is not known as pro-defendant or 

pro-plaintiff and if both parties regard the expert as well qualified and as a fair and 

reasonable professional.
1015

  

 

Furthermore, as seen earlier in context with practical impediments to court-appointed 

experts, timing is likely to remain a practical problem for single experts jointly 

engaged by the parties. In this regard the NSW Law Reform Commission has 
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proposed the development of pre-action protocols for agreement on a single expert to 

occur before the commencement of proceedings.
1016

 The recommendation to 

introduce pre-action protocols prior to legal action being allowed, made here in 

chapter 6, proposes instead that both parties should be required to state in their 

notices of proposed claim and defence respectively whether they want to rely on 

expert evidence or consider that such evidence may be required, since such a 

requirement would solve one of the current practical impediments to the court 

appointing an expert, to be discussed at the end of this chapter. Should the focus on 

single experts jointly engaged by the parties remain in operation, however, it is 

recommended that the Queensland model in section 23 of the Personal Injuries 

Proceedings Act 2002 (Qld) be adopted, which incorporates the option for the parties 

to jointly arrange for a joint expert report once notice of a claim has been given. 

 

In addition, if the focus on single experts jointly engaged by the parties remains in 

operation, consideration could be given to combining the compulsory pre-trial 

conference devoted entirely to settlement discussions recommended for introduction 

in chapter 7 with a procedural rule prescribing that should that conference fail to 

achieve the objective of settlement, the parties have to seek directions in compliance 

with UCPR Part 31 rule 19 at the end of that conference, and the court is to at that 

time direct the parties to engage and instruct a single expert for each issue in dispute 

within a set period of time.  

 

The NSW Supreme Court‟s Practice Note SC Gen 10 on single expert witnesses 

prescribes that once briefed, experts are to send their report to the parties within 21 

days.
1017

 Even though the Practice Note restricts the use of single experts to the issue 

of quantifying damages in personal injury actions, this period of time appears to be 

inadequate. Competent experts are likely to be busy and to need time to consider the 

matter and provide a well-founded opinion. It is recommended that the clause be 

amended to allow experts more time for the delivery of their reports. 
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As to what is to happen with the report by the single expert, the Uniform Civil 

Procedure Rules 2005 (NSW) and the NSW Supreme Court‟s Practice Note No SC 

Gen 10 provide that it is to be sent to each party and that either party may then tender 

the report at trial.
1018

 In practice this may mean, however, that the expert report is not 

tendered and the court does not obtain the expert assistance it may require. The rule is 

respectful of the philosophy of party-presentation of evidence, but does not take into 

account the function of expert evidence. It is recommended that the rule be amended 

to require that the report be sent to the court and taken to be in evidence, as is the case 

with the report by a court-appointed expert.
1019

  

 

The mechanism of single joint party-selected experts has the potential to address 

some of the difficulties discussed earlier that are inherent in a system based on 

separate party-appointed experts and avoids the potential disadvantages associated 

with responses such as joint expert conferences and concurrent evidence discussed 

earlier. Moreover it may facilitate the chances of settlement, reduce cost and delay at 

trial as well as potentially reduce the likelihood of “shadow experts” also being 

appointed by the parties.
1020

 The discussion above has suggested, however, that it is 

not a panacea and that under the current rules the system of polarised party-appointed 

experts with its inherent disadvantages will remain in operation for most cases and 

for the most contentious issues. Objections made in the literature against single joint-

party selected experts on grounds also applicable to single court-appointed experts 

are discussed in context with reform recommendations regarding court-appointed 

experts in the final part of this chapter. 

 

In contrast to New South Wales, the German system focuses on court-appointed 

rather than party-appointed experts. It is considered next with a view to exploring 

whether it may offer beneficial lessons for reform in New South Wales.  

 

Expert evidence in Germany  
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This part of the chapter offers a detailed analysis of the German system of expert 

evidence, including references to relevant interview data obtained in Germany. To 

allow a full comparison with New South Wales, the following aspects are considered: 

 the function of expert evidence 

 the evidential value of expert evidence 

 the use in practice, if any, of party-appointed experts 

 the focus on court-appointed experts including the following practical support 

mechanisms: 

o timing 

o selection 

o expert accreditation 

o instruction 

o procedure upon receipt of written expert report 

o oral expert evidence, and 

o expert payment, and 

 the issue of partisanship or bias. 

 

The function of expert evidence 

§ 404 Code of Civil Procedure states that expert evidence is provided by a court-

appointed expert. From this provision derives the legal definition of the function of 

expert evidence, established by the Federal Supreme Court and the Federal 

Constitutional Court, namely - as in New South Wales - to assist the court.
1021

  

 

The evidential value of expert evidence 

The legal definition of the function of expert evidence is supported by the distinction 

of three kinds of evidence provided by experts and their respective evidential value in 

the Code of Civil Procedure:  

1. Evidence provided by a court-appointed expert (§ 404) who is referred to as 

“expert” and whose evidence is referred to as “expert evidence”.  

2. “Expert witness evidence”, which is witness evidence provided by someone 

with expert knowledge who witnessed a fact in question, such as a medical 

practitioner who treated the plaintiff either before or after he or she sustained 
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the personal injury in question (§ 414).
1022

 Such “expert witnesses” can be 

questioned only on what they witnessed and are not allowed to give opinion 

evidence.
1023

  

3. A written expert report commissioned by a party. Such a “private expert 

report” is to be evaluated merely as a submission by the respective party and 

is documentary evidence simply for the fact that the signatory expert reported 

his or her opinion as documented in the written report (§ 416).
1024

  

 

Such a “private expert report” can render expert evidence by a court-appointed expert 

unnecessary only if the court considers the private expert report sufficient to prove 

the relevant question of fact reliably. The court would then have to advise the parties 

of this in accordance with its obligations under § 139 of the Code, discussed in 

chapter 5. In practice, considering the adversary nature of the German system, this 

would invariably result in the opponent requesting “expert evidence” by a court-

appointed expert, and such a request obliges the court to appoint an “expert”.
1025

 The 

empirical data on the use of party-appointed experts below suggest that the parties 

rarely commission “private expert reports”. 

 

Similarly, in the event that both parties submit contradictory private expert reports, 

the court must appoint its own expert; it is not allowed to base its decision on one 

private expert over another.
1026

 The empirical data on the use of party-appointed 

experts below suggest that the court will then ask the court-appointed expert to 

comment on the private expert reports, as mandated by the Federal Supreme 

Court.
1027
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The above shows that the differentiation in German legal terminology between the 

three kinds of evidence provided by experts is mirrored by a differentiation in the 

evidential value accorded to them, with primacy being given to “expert evidence” 

provided by the court-appointed expert. The probative value of the court-appointed 

expert opinion is therefore in principle higher than that of a party-appointed expert 

providing a “private expert report”. This means that the legal rules on evidential value 

facilitate that German litigation practice conforms to the function of expert evidence 

as legally defined. 

 

Use of party-appointed experts: Empirical data 

The focus of the German system on court-appointed experts and the higher probative 

evidential value accorded to court-appointed expert opinion explains the court file 

analysis data in Appendix K, table K.2, which show that in those German cases 

analysed which involved expert evidence, it was almost always provided by a court-

appointed expert, and those in tables K.3A and K.4A, which show that in the German 

cases, party-commissioned expert reports were rare.  

 

The data obtained from interviews conducted with lawyers in Baden-Württemberg 

support the court file analysis data suggesting that party-appointed experts are 

relatively rare in Germany. All but three of 35 lawyers stated that they never or rarely 

commission a private expert report. The following comments are illustrative of the 

majority reasons: 

 

Practically never, because in Germany private experts are not accepted by the 

court, at least not by most courts, and it is thus essentially wasted money. 

Plaintiff representative, B-W 

 

I do not commission private expert opinions for the simple reason that the 

opponent can question the quality, seriousness and independence of this private 

expert. That is difficult for the opponent to do if the court officially appoints an 

expert. I also have to tell the client that he [sic] must bear the costs himself, and 

it is rare for a party to agree to that. Defendant representative, B-W 
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The following comment by one of the three exceptional lawyers who stated that they 

almost always commission a private expert report, a lawyer specialising in medical 

negligence cases, may explain why the use of plaintiff-appointed experts was higher 

in the German medical negligence cases analysed than in the other two case 

categories (Appendix K, table K.3A): 

 

We do it almost always, simply because we do not have anyone with medical 

qualifications in our law firm, and because we know that on the opponent‟s side 

this medical knowledge is self-evidently existent. We present them knowing that 

they are useless because the court will appoint its own expert and the probative 

value of a private expert report is low. Plaintiff representative, B-W 

 

The above comments suggest that in Germany the use of party-appointed experts is 

relatively rare for the following reasons: 

 German law accords a higher probative value to court-appointed than party-

commissioned experts  

 party-appointed experts are suspected of partisanship 

 concern for client costs. 

 

Case law has established that the costs of party-commissioned expert reports 

generally have to be paid by the party retaining the expert regardless of a victory in 

outcome.
1028

 Only in exceptional cases are they included in the legal costs of the 

proceedings: if commissioned prior to the litigation, only if a sufficient basis for 

taking legal action or a defence could not be established in any other way, but not if 

the purpose was purely to evaluate the prospects of success.
1029

  

 

The judges of the Regional Court Stuttgart who were interviewed were asked what 

use they make of party-commissioned expert opinions, should any be submitted by a 

party. Some stated that they make no use of it. Most said they ask the court-appointed 

expert to comment on the private expert report. The following comments illustrate the 

effect of the distinction made by the German Code of Civil Procedure between the 
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“expert evidence” provided by court-appointed experts and the evidence provided by 

party-appointed experts and their differing evidential value as discussed earlier: 

 

If [the private expert report] is not contested and the opponent does not object 

to it, [then] of course it is an undisputed fact that I have to use in the judgment. 

But if the private expert opinion is contested, I have to obtain a court-

commissioned expert opinion. As a rule I suggest that the party who submitted 

the private expert opinion bring the private expert along to the hearing, at his 

[sic] own costs of course, so that I can get both experts to have a go at one 

another. Regional Court judge, B-W 

 

 [If there is a private expert report] I will obtain a court-appointed expert 

opinion, since it can be used in fundamentally different ways of course. It is 

evidence whereas the private expert opinion is mostly contested, otherwise there 

would be no legal action. I might hear the [private] expert as a witness, 

particularly when the object of inspection has changed in the meantime, that is, 

if the court-appointed expert did not see the object in the state it used to be in. 

And I can then imagine the situation that I say, okay, we take the expert opinion 

and then the earlier [private] expert is to give explanations as a witness with 

expertise and then the expert who I appoint can give his opinion on that as well, 

but as an expert. Regional Court judge, B-W 

 

The focus on court-appointed experts 

As explained in chapter 6, § 138 Code of Civil Procedure prescribes that both parties 

in their pleadings must substantiate their factual allegations according to the burden 

of proof by nominating supporting evidence for them. They will mostly substantiate 

those fact allegations that require proof by an expert only by stating that “expert 

evidence” – by a court-appointed expert – will prove the facts alleged.
1030

 Since the 

function of expert evidence is to provide special expertise to assist the court, as an 

exception to the adversarial principle, the court can also appoint an expert on its own 

volition, if it considers it needs such assistance (§ 144 I).  

 

The case analysis data in Appendix K, table K.1A showing that only 57.5 per cent of 

German cases compared to 83.5 per cent of NSW cases had expert reports on file 
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reflect the fact that as explained in chapter 8, in Germany the court makes the 

ultimate decision on what evidence is actually taken and it will only make proof-

taking orders if the four preconditions outlined in chapter 8 are met. Since it is for the 

court rather than the parties to decide whether it requires expert assistance, which is 

aligned with the legal definition of the function of expert evidence, logically there is 

likely to be less expert evidence than in a system based on party-appointed experts 

such as New South Wales.  

 

Practical support mechanisms 

Timing 

The court will normally discuss a proposed appointment of an expert with the 

litigants at the first hearing, although in the interest of accelerating the proceedings §§ 

273 II, 358a Code of Civil Procedure give the court power to already appoint an 

expert in its preparation for the first hearing, as described in chapter 8.  

 

The individual case management system discussed in chapter 5 and the episodic 

manner in which hearings are held as discussed in chapters 8 and 9 mean that the 

timing issue experienced in New South Wales regarding court-appointed experts does 

not arise in Germany.  

 

Selection 

The selection of the court expert and of the particular subject expertise required lies 

with the court, and if several competencies are necessary, for instance in medical 

negligence or personal injury cases, several experts can be commissioned (§ 404 I 

Code of Civil Procedure).  

 

The court can invite the parties to nominate particular experts, and if the parties agree 

on who ought to be appointed, the court is required to appoint that expert (§ 404 III, 

IV Code of Civil Procedure). Should the parties jointly nominate a number of experts 

to be appointed, the court can restrict the number of experts to be appointed (§ 404 

IV).  

 

The data obtained from interviews with judges of the Regional Court Stuttgart 

suggest that in practice the courts may not invite the parties to nominate experts. With 
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one exception, all judges interviewed stated that they normally select the expert 

themselves. The primary reasons given were: 

 no issue as to the expert‟s impartiality can arise  

 the benefits of using someone who has proved a competent expert in the past  

 the parties‟ preference for the court to make the selection.  

 

The court file analysis data reported in Appendix K support this. In those 55 German 

cases analysed where the court appointed an expert, the parties were invited to 

nominate the expert in only six cases: five were medical negligence cases, one was a 

building dispute.  

 

The lawyers interviewed in Baden-Württemberg were asked how often they manage 

to agree on a particular expert if invited to so by the court or without the court‟s 

initiative. Most side-stepped the question and stated that the expert is primarily 

determined by judge or that the parties almost always agree to the court-selected 

expert. Many said that an agreement between the parties on a particular expert occurs 

very rarely. 

 

Similarly, most stated that they never or almost never nominate a particular expert, 

reasoning that the opponent could or would then argue that the expert is not impartial 

or the court would declare the expert as biased:  

 

Never really, because if I nominate an expert from the beginning, the opponent 

says immediately: we do not want him [sic]. It can be assumed that we have 

already made contact with him and that he will report in one direction. 

Defendant representative, B-W 

 

One can make suggestions. But to date I have managed well with the experts 

that have been proposed by the court. Plaintiff representative, B-W 

 

In most cases I do not nominate anyone, for the courts have their lists [of 

accredited experts], and the experts are good, they are neutral and therefore it 

does not matter which one it is. If one party proposes an expert, it is advisable 
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to be suspicious why they want that expert in particular. Plaintiff 

representative, B-W 

 

If the court selects the expert itself, the Code of Civil Procedure accords primacy to 

the appointment of experts who are officially accredited: if accredited experts exist 

for the required area of expertise, other experts can be chosen only if special 

circumstances make that necessary (§ 404 II).  

 

As detailed below in context with expert accreditation, the chambers of industry and 

commerce and the chambers of trade for all technical and scientific experts publish 

combined annual lists of all experts who are officially accredited, and the judges 

interviewed at the Regional Court Stuttgart said they choose the experts from those 

lists. 

 

For medical practitioners there is no official accreditation scheme, and as suggested 

in the literature and illustrated in the comment below by one of the judges 

interviewed, medical experts in medical negligence cases appear to be generally 

chosen from amongst senior staff at university hospitals in other cities or even other 

states so as to lower the risk of collegial expert bias in favour of a defendant medical 

practitioner.
1031

  

 

For medical issues there is a list that lists the professors of the university 

hospitals of Baden-Württemberg, which is published by the Ministry of Justice 

and the Ministry of Science and that we are supposed to use for guidance. 

However, in medical negligence cases we must not take an expert from Baden-

Württemberg because often the expert knows the medical practitioner on whose 

treatment the expert opinion has to be written and therefore we often appoint 

experts from other German states, in part also from abroad and for this reason 

we have to use a list compiled by ourselves. Regional Court judge, B-W 

 

Experts who are officially accredited and those who are licensed to exercise their 

profession, such as for instance medical practitioners, cannot decline a court-
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appointment as court expert (§ 407 I Code of Civil Procedure).
1032

 The duty to accept 

an appointment as expert only reaches as far as is reasonable, however. Someone who 

is under professional pressure at work or suffers from poor health can be excused if 

other experts are available in the same field.
1033

 If an expert refuses to accept the 

appointment for unjustifiable reasons, the court can order the expert to pay the costs 

resulting from the refusal and order the payment of a fine (§ 409 I). 

 

The parties can object to the court‟s selection of expert on the same grounds that 

justify a challenge against a judge (§ 406 I): on the ground that the expert has a 

personal relationship with one of the litigants (§ 41) or because a litigant apprehends 

that the expert is biased (§ 42). Such an objection must be made within a maximum 

period of two weeks after the parties have received notice of the expert appointment 

and the reason for the challenge must be substantiated (§ 406 II, III). Any fact that 

can justify a subjective suspicion is sufficient to found an apprehension of bias, for 

instance that the selected expert is the plaintiff‟s general practitioner, or that the 

expert has already provided a private expert report for the opponent in the matter.
1034

  

 

In those 55 German cases analysed where an expert was appointed by the court, an 

objection to the court‟s selection was made in six cases (11 per cent); five of these 

were medical negligence cases and one was a building dispute.  

 

The interview data support the low incidence of party objections. Almost all German 

judges interviewed stated that party objections are extremely rare or rare. Many of the 

German lawyers‟ answers to the question how often they manage to agree on a 

particular expert if invited to so by the court or without the court‟s initiative indicate 

the same: 
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If the court proposes an expert, I have actually experienced only in rare cases or 

almost never that one of the parties objects to that expert. Plaintiff 

representative, B-W 

 

If an objection is made, most judges indicated that they would select another expert. 

Some limited this response to bias being either established or suspected, or if the 

reasons given by the objecting party making sense. 

 

Expert accreditation 

As stated earlier, § 404 II of the Code of Civil Procedure accords primacy to the 

appointment of experts who are officially accredited. The expert accreditation 

schemes are administered by the chambers of industry and commerce and by 

chambers of trade for all technical and scientific experts, and they publish combined 

annual lists of all experts who are officially accredited. The Baden-Württemberg list 

for the year 2002, for example, is 169 pages long and includes officially accredited 

experts in 170 areas of expertise, with 48 sub-specialties alone in the area of 

building.
1035

 

 

§ 36 of the Trade, Commerce and Industry Regulation [Gewerbeordnung] regulates 

the official accreditation of experts and states that applicants for official accreditation 

as experts are to be accredited for particular subject areas provided that three 

conditions are satisfied: 

 there is an objective need for expert services in the relevant subject area or 

areas 

 applicants can demonstrate particular expertise in the relevant subject area or 

areas, and 

 there are no concerns about their aptitude.  

 

Personal aptitude means that experts must be independent and impartial. Applicants 

must convey that they can be relied upon to reject a commission as expert if the task 

lies outside their area of expertise, and to discuss opinions in the relevant discipline 
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other than their own in their expert reports.
1036

 Furthermore, their financial 

circumstances must be in order since otherwise their independence and impartiality 

may be at risk.
1037

  

 

Both the chambers of industry and commerce and the chambers of trade have 

developed their own expert regulations which include additional requirements for 

accreditation. According to § 3 II of the expert regulations of the German Chamber of 

Industry and Commerce applicants for official accreditation as experts must also 

have: 

 a minimum age of 30 and a maximum age of 62  

 above average technical expertise  

 practical experience in the subject area or areas, and  

 the ability to express themselves clearly and comprehensibly in the provision 

of their expert opinions.
1038

  

 

§ 3 III of the expert regulations of the German Chamber of Industry and Commerce 

adds that an applicant who is employed can only be officially accredited if the 

applicant‟s independence and freedom from instructions are not jeopardised as a 

result of his or her status as an employee.  

 

The German Expert Institute offers regular seminars for experts and applicants for 

accreditation, the majority of which focus on forensic skills as experts. In 2002, for 

instance, the Institute‟s brochure advertised seminars on “Introduction to practising as 

an expert”, “The officially accredited expert as court-appointed expert”, “Structure 

and content of an expert report”, “Mortal sins of experts: The expert in court 

proceedings”, and “The expert – his appearance and conduct in court”.
1039
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In an interview for this study, Deputy Director Professor Roessner of the chamber of 

industry and commerce (CIC) in Stuttgart, who at the time of the interview in 2002 

was responsible for the accreditation, support and supervision of experts, explained 

the details of the application process for expert accreditation: 

 

The application process is a formal administrative procedure. For experts in 

commercial technical subject areas, an application for public accreditation 

must be made to the Chamber of Industry and Commerce. In the application the 

applicant must indicate the subject areas he [sic] wants to be active in and there 

must be an objective need for expertise in the relevant subject areas on the part 

of the courts, in commerce or in the general community. The applicant must 

further demonstrate two essential points: personal aptitude and technical 

expertise.  

 

We have developed our own expert regulations and said for example that 

anybody who wants to be accredited for building defects must have a university 

degree in architecture or building & engineering. In addition, he must show that 

he has certain practical experience in the fields of planning, monitoring and 

construction site management. 

 

      When we receive the application, the application is checked by me as lawyer of 

the CIC. I examine whether the formal criteria are fulfilled, whether the 

application is complete or important information is missing. The application is 

then dealt with by a so-called Board of Experts. That‟s a body of about 20 

women and men, who are experts in different areas, but also business managers. 

One member of the Board is asked to examine and report on the application to 

the Board. In a meeting the Board makes a decision: either the application is 

granted or rejected or something between these two extremes, that is, it is 

generally satisfactory, but there is something missing or unclear. Then the 

applicant is invited before the Board if appropriate so we can ask him a few 

questions. Normally the Board of Experts, which is not able to make a 

comprehensive examination of the applicant‟s expert knowledge, states after a 

cursory examination that official accreditation of the applicant is subject to an 

examination and assessment by a special Board of Experts for that particular 

subject area. Applicants must take a written examination and have an interview 

in the special area. The duration may vary from half a day to one day for the 
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written part. The interview is conducted by three experts. Only when this special 

Board of Experts approves the applicant‟s “special expert knowledge”, the 

proceeding is concluded.  

 

The requirements as to expertise are important because if an expert is appointed 

by a judge and furnishes an opinion, the judge normally relies on the 

correctness of the opinion. Because the judge in most cases is not an expert in 

the special area, he cannot know whether the opinion is incorrect.  

 

      The assessment of the applicant‟s personal aptitude is quite difficult. We ask the 

applicants in the course of the appointment procedure to present their complete 

curriculum vitae. The applicants must show their education, what they did 

during their professional work and what positions they occupied. We also ask 

the applicants to submit work references if they were employees. Or we ask for 

personal referees whom we may contact and ask to give us their assessment of 

the applicant in personal and professional regards. We also ask police whether 

they have a criminal record and request an extract from the central trade 

register or a statement from the tax office that they have no negative entry. A 

much greater problem is to ensure the applicant‟s impartiality. Impartiality and 

the capacity to represent credibility together with professional expertise are the 

most important aspects regarding work as an expert. Every expert must have the 

ability to give the reader of his report the impression that he is in good hands 

with his issue. The expert is no decision-maker. He only assists others in making 

their decision. If it can be already seen from the resume that a problem of 

credibility may appear, then one is likely to say that he has no personal 

aptitude. A person who does not represent credibility and impartiality cannot be 

officially accredited. 

 

      What is absolutely mandatory and a core area of expert activity is the 

plausibility of the opinion. You cannot expect that a reader of an opinion 

understands it thoroughly as it‟s usually quite technical. But a reader should be 

able to comprehend roughly how the expert came to his decision and be able to 

decide for himself whether he wants to accept the expert‟s argument. The expert 

must also explain all different possible opinions in the relevant discipline on an 

issue and why in this case he follows a particular view.  
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We deal with about 50 applications a year. Approximately 50 per cent are 

successful. The appointment process takes at least half a year. The maximum is 

open. I have experienced applications where the process lasted five years. But 

on average under normal circumstances it lasts about one year.  

 

If an application is rejected, there is a formal legal procedure. We notify the 

applicant in writing, advising that he has a right to object, and give reasons why 

we don‟t appoint him. If the applicant objects, the next stage is an 

administrative procedure.  

 

On accreditation, experts have to swear an oath that they will fulfil their expert tasks 

independently, free from any instructions, in person, conscientiously and impartially 

and that they will write their expert reports in correspondence with these duties.
1040

 

 

§ 8 of the expert regulations of the German Chamber of Industry and Commerce 

provides that the central duties of an officially accredited expert are independence 

from any influence, freedom from any directives, strict impartiality and neutrality, 

conscientiousness and taking into consideration the current state of scientific and 

technical knowledge.
1041

  

 

§ 2 IV of the expert regulations of the German Chamber of Industry and Commerce 

provides that expert accreditation is given for a maximum period of five years, which 

on application can be renewed for successive five year periods.
1042

 According to §§ 

22(1)(e) and 23 of the expert regulations the official accreditation can be withdrawn 

                                                 
1040

 § 5 I expert regulations of the German Chamber of Industry and Commerce adds the formulation 

“according to the best of my knowledge and conscience”: in W Bayerlein (ed), Praxishandbuch 

Sachverständigenrecht [Handbook for the Practice: The Law of Expert Evidence] (CH Beck, 2002) 

Appendix 3. So also § 6 of the expert regulations of the German Chamber of Handicrafts, in W 

Bayerlein (ed), id, Appendix 5. 
1041

 Expert regulations of the German Chamber of Industry and Commerce, in W Bayerlein (ed), 

Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of Expert Evidence] (CH 

Beck, 2002) Appendix 3. So also § 9 of the expert regulations of the German Chamber of Handicrafts, 

in W Bayerlein (ed), id, Appendix 5. 
1042

 Expert regulations of the German Chamber of Industry and Commerce, in W Bayerlein (ed), 

Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of Expert Evidence] (CH 

Beck, 2002) Appendix 3. See also § 23 of the expert regulations of the German Chamber of 

Handicrafts, in W Bayerlein (ed), id, Appendix 5. Note that the detail of the application process to gain 

official accreditation is explained below in context with selection of court-appointed experts. 
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or revoked.
1043

 To make these rules effective, publicly accredited experts are 

monitored and asked to present sample expert opinions they have provided.
1044

 To 

gain renewal of their accreditation and avoid the withdrawal or revocation of their 

accreditation, experts must continue to satisfy the conditions for official accreditation, 

including adherence to the central duties of an officially accredited expert listed in § 8 

of the expert regulations of the German Chamber of Industry and Commerce. 

Grounds for withdrawal or revocation of the official accreditation include courtesy 

opinions, grossly one-sided opinions, loss of the special expertise, and an inability to 

report in a clear and understandable manner.
1045

  

 

Instruction 

Regarding expert evidence the German court has to make a proof-taking order which 

must detail the disputed facts which need to be proven, the name of the expert it 

appoints, and the party that has relied on the particular means of evidence (§ 359 

Code of Civil Procedure). Typically such an order will read as follows:
1046

 

 

Court 

File number 

In the dispute x v y (parties‟ names and their legal representatives) 

The (name of the court) on the basis of the oral hearing on (date) (or: according 

to § 358a Code of Civil Procedure) makes the following proof-taking order: 

Evidence is to be taken  

1. about the allegations of the plaintiff that 

a) . . . 

b) . . . 

2. about the allegations of the defendant that 

a) . . . 

b) . . . 

                                                 
1043

 See also § 5 III of the expert regulations of the German Chamber of Handicrafts, in W Bayerlein 

(ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of Expert 

Evidence] (CH Beck, 2002) Appendix 5. 
1044

 W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of 

Expert Evidence] (CH Beck, 2002) § 2 note 51. 
1045

 W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of 

Expert Evidence] (CH Beck, 2002) § 3 note 91. 
1046

 The detail is taken from W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for 

the Practice: The Law of Expert Evidence] (CH Beck, 2002) § 14 note 5. 
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As expert is appointed: (name and address of the expert and field of expertise) 

The sending of the court file to the expert is dependent upon the 

plaintiff/defendant paying EUR . . . to the court as advance on the expert‟s 

costs.
1047

 

The date for the continuance of the oral hearing will be set by the court after the 

expert report has been received. 

 

The parties‟ respective factual allegations, which the court adopts from their 

respective pleadings, must be as detailed as possible to inform the expert as to what 

needs to be examined.  

 

The court is responsible for managing and supervising the work of the expert and is 

to give the expert instructions on the kind and extent of expert reporting required (§ 

404a I, V Code of Civil Procedure). The expert must be informed clearly and 

comprehensively about the reason why an expert report is required, what needs to be 

investigated and reported upon, and the purpose of the expert commission, including, 

if necessary, legal instruction, for instance as to the meaning of causation in law.
1048

  

 

In exceptional cases, if required in the circumstances, the court can ask the expert 

about the proper formulation of the question to be examined, for instance if the court 

fears it may formulate the question incorrectly or in a misleading way due to its lack 

of expertise in the matter (§ 404a II).
1049

 As required in the circumstances, the court 

instructs the expert about the extent to which he or she is authorised to clarify the 

facts and to communicate with the parties and to what extent the parties must be 

permitted to be present during visual inspections, tests and so on (§ 404a IV).  

 

The expert is entitled to inspect relevant objects, for instance the building site in 

building disputes, and to examine the plaintiff in personal injury cases.
1050

 With 

regard to visual inspections conducted by the court expert, the Federal Constitutional 

                                                 
1047

 The issue of expert payment is discussed later. 
1048

 Case law referred to in Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: 

Commentary] (Verlag Dr Otto Schmidt, 23rd ed, 2002) § 404a para 1. 
1049

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 404a para 2. 
1050

 Case law referred to in Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: 

Commentary] (Verlag Dr Otto Schmidt, 23rd ed, 2002) § 402 para 5a. 
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Court has decided that the court must consider whether the presence of the parties is 

required in the interests of the right to a fair hearing and equal treatment.
1051

 With 

regard to physical examinations, unlike in New South Wales,
1052

 there is no provision 

allowing an expert chosen by a party to attend the examination.  

 

The court needs to inform the litigants of its instructions to the expert and allow them 

to attend if the court should meet with the expert to discuss the precise instructions (§ 

404a V). As under the ultimate issue rule under NSW law,
1053

 the expert must not be 

asked to determine ultimate legal questions such as liability or responsibility.
1054

  

 

The expert will be sent the court file including relevant documents such as original 

treatment records in medical negligence cases.
1055

 This has the purpose of 

familiarising the expert with the relevant context of the questions he or she is to 

investigate.
1056

 The German Expert Institute‟s training seminars on forensic skills for 

experts aim in part to teach experts the evidential significance of the content of the 

court file so that the risk of any prejudicial effect on the expert can be minimised. 

Since the required content of an expert report includes the detailing of all factual 

assumptions on which the expert‟s conclusions are based, any wrongful consideration 

of the contents of the court file can be discovered. If a party has submitted a private 

expert report, this will be in the court file and, as seen earlier, the expert will be 

expressly asked to comment on its conclusions.  

 

The court must notify the expert of the following procedural duties (§ 407a V Code of 

Civil Procedure): upon being instructed, the expert must examine at once whether the 

relevant issue falls within his or her area of expertise, and if it does not, notify the 

                                                 
1051

 BVerfGE 38, 105, referred to in Zöller, Zivilprozessordnung: Kommentar [Code of Civil 

Procedure: Commentary] (Verlag Dr Otto Schmidt, 23rd ed, 2002) § 402 para 5a. 
1052

 UCPR Pt 23 r 5 (formerly SCR Pt 25 r 6; DCR Pt 25 r 5). 
1053

 Although section 80 (a) of the Evidence Act 1995 (NSW) has abolished the common law rule that 

opinions must not be offered on the ultimate issue, the section has been interpreted as not representing 

a complete reformulation of the common law and courts have held that opinion evidence on ultimate 

legal issues is still prohibited: see J Hunter, C Cameron and T Henning, Litigation I: Civil Procedure 

(LexisNexis Butterworths, 7
th

 ed, 2005) para 26.56; referring to Idoport Pty Ltd v National Australia 

Bank Ltd (2000) 50 NSWLR 64. 
1054

 W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of 

Expert Evidence] (CH Beck, 2002) § 14 note 16 and § 28 note 18. 
1055

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 404a para 3 and § 402 para 5. 
1056

 W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of 

Expert Evidence] (CH Beck, 2002) § 15 note 7. 
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court immediately (§ 407a I). This is designed to avoid delay in the proceedings.
1057

 

The expert is not authorised to transfer the commission on to another person and that 

while some assistance by others can be utilised, the expert must identify them by 

name and indicate the nature and extent of their assistance (§ 407a II).  

 

§ 407a III of the Code addresses the expert‟s response to the court‟s instructions: the 

expert must immediately seek clarification from the court, if she or he is uncertain 

about the task and extent of the commission or if the expert considers that the court‟s 

proof-taking order is misguided, for instance because it assumes alternative fact 

scenarios that are technically impossible or omit a crucial aspect. The court-appointed 

expert is strictly bound by the court‟s instructions and must not investigate any matter 

that is not included in the proof-taking order.
1058

  

 

The expert must also notify the court if it is likely that the time and cost of the expert 

analysis will be disproportionate to the value in dispute. In that event the court 

informs the litigants to provide them with the opportunity to weigh up the risk of the 

litigation against the cost and make a decision whether to pursue settlement 

instead.
1059

 

 

In the appointment order, the court advises whether the expert is to provide his or her 

expert report in writing or orally at a set hearing. If the court requests an expert report 

in writing, the court can later also summon the expert to the hearing to explain the 

written report further (§ 411 III Code of Civil Procedure).  

 

For a written expert report the court can set the expert a time limit for the delivery of 

his or her report (§ 411 I). If the expert does not comply with that time limit, the court 

can impose a fine after it has first set a further time limit and warned of the 

consequences if that further time limit is not complied with (§ 411 II). 

 

                                                 
1057

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 407a para 1. 
1058

 W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of 

Expert Evidence] (CH Beck, 2002) § 11 notes 54-5. 
1059

 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 407a para 3. 



 

409 

 

The judges of the Regional Court Stuttgart who were interviewed were asked whether 

they ordinarily set a time limit for the delivery of the expert report. All but one stated 

that they do not do so initially, and that one judge said he sets a time limit of six 

months. Many judges added that they ask the expert for the state of affairs after about 

three months and thereafter set a time limit or note a date for a reminder. The most 

frequent reason the judges gave for not setting an initial time limit was that they saw 

it as inappropriate since competent experts are busy and need time to consider the 

matter and provide a well-founded opinion: 

 

The time that a medical expert needs depends on what else he [sic] has got to 

do. Very often the experts are chief physicians who should operate and heal in 

the first place, of course, and not do innumerable expert opinions. And if one 

wants all the same to have a qualified expert who has some other tasks to do as 

well, one has to accept that it will take some time. Thus I cannot set a time limit 

right from the start, but I can set a time limit if nothing happens after an 

appropriate period of time has elapsed. Regional Court judge, B-W 

 

[Setting a time limit initially] in my view doesn‟t make a lot of sense. In my 

experience, particularly in building disputes, three months are more or less the 

minimum. No one will finish sooner. Regional Court judge, B-W 

 

Procedure upon receipt of written expert report 

If the court has requested an expert report in writing, the court-appointed expert must 

send his or her report to the court, which sends copies to the litigants. If the report is 

unclear or incomplete, according to case law from the Federal Supreme Court the 

court must ask the expert for a supplementary report or summon the expert to the 

hearing for questioning about the report.
1060

  

 

If the parties have any questions, comments or objections with regard to the expert‟s 

report, they have to inform the court of these within a reasonable period of time, but 

the court can also set a time limit for doing so (§ 411 IV Code of Civil Procedure).  

 

                                                 
1060

 Case law referred to in Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: 

Commentary] (Verlag Dr Otto Schmidt, 23rd ed, 2002) §402 para 7a; W Bayerlein (ed), 

Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of Expert Evidence] (CH 

Beck, 2002) § 22 note 1. 
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The court file analysis data suggest that in practice parties will often respond to the 

report by the court-appointed expert. Appendix K, table K.5 shows that in the 

German files analysed, the parties did so in 50 (91 per cent) of the 55 cases with 

expert reports by court-appointed experts: in all 35 medical negligence cases, in nine 

of ten public authority cases and in six of ten building cases. As table K.5 shows, in 

order of frequency, the reactions of the parties to the report by the court-appointed 

expert were to request that  

 the expert be summoned to appear at the hearing for oral examination  

 the expert answer specific questions 

 a further expert be appointed  

 the original expert provide a supplementary written report. 

 

Case law by the Federal Constitutional Court and the Federal Court establishes that if 

a litigant requests that the expert be summoned to appear at the hearing for oral 

examination, the court is obliged to do so, so that the litigant has the opportunity to 

question the expert.
1061

 This follows from the constitutionally protected right to be 

heard (Article 103 I German Constitution).
1062

  

 

§ 412 Code of Civil Procedure provides that the court is entitled to appoint a further 

expert if it regards the original expert report as inadequate. According to the Federal 

Supreme Court such inadequacy applies only if the original expert report gives rise to 

doubts as to expertise, if the report is based on wrong factual assumptions, if the 

report contains internal inconsistencies, or if a proposed new expert has superior 

research means.
1063

 This makes sense, because if courts had to grant applications for a 

further expert without such special circumstances being required, the party 

disadvantaged by the original report might always make such a request, and that in 

turn would significantly delay proceedings.  

 

                                                 
1061

 BVerfG NJW 1998, 2273; BGHZ 6, 398; BGH NJW 1998, 162; Zöller, Zivilprozessordnung: 

Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto Schmidt, 23rd ed, 2002) § 411 

para 5a; W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The 

Law of Expert Evidence] (CH Beck, 2002) § 18 note 12. 
1062

 See chapter 1 for more detail. 
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 W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of 

Expert Evidence] (CH Beck, 2002) § 12 note 26, referring to BGHZ 53, 245. 
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The Regional Court Stuttgart judges interviewed were asked how they respond to a 

request by a party for the appointment of a further expert. In line with the case law, 

none stated that they would grant such a request simply on application. Instead, the 

responses given suggest that judicial practice is to order either that the court-

appointed expert provide a written supplementary report, commenting on the parties‟ 

comments, questions, and objections, or to summon the expert to the hearing to 

respond orally. The judges‟ responses further suggest that a further expert is 

appointed only if the original court-expert report is unconvincing, incomplete or if a 

party‟s reasons for criticism of the original report are persuasive, as the comments 

below illustrate: 

 

Normally, we summon the expert to the hearing in order to discuss his [sic] 

expert opinion. During the hearing he can then also be questioned by the 

parties. In most cases no doubts remain with the party that was prejudiced 

against the expert. Regional Court judge, B-W 

 

One will only appoint another expert if the expert opinion at hand is 

unsatisfactory from the point of view of the court as well or if the expert does 

not manage to convince the court in [oral evidence at] a hearing. Regional 

Court judge, B-W 

 

As a rule one will not grant this application initially. For there are other 

strategies that take these arguments [by the parties] into account, namely, that 

one passes the objections raised by the party on to the expert and has him [sic] 

deal with these objections in a supplementary report. Another possibility is to 

summon the expert to the hearing and hear him in a supplementary way with 

regard to these questions, either in response to a motion by a party, or ex 

officio. As a rule that will be sufficient, only in very rare case will one see a 

need to [grant the request for a further expert report]. It is also a problem of 

costs to obtain a further expert opinion. I can imagine such a case for instance if 

it is argued that the expert opinion contains grave mistakes, but that is 

absolutely rare. Regional Court judge, B-W 

 

Oral expert evidence 
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As stated earlier, the court can request either a written or an oral expert report at a set 

hearing, and, if a written report is ordered, the court can also summon the expert to 

the hearing to give oral evidence. In either case, the questioning of the expert at the 

hearing is led by the court (§§ 395, 396 Code of Civil Procedure).  

 

German judges are able to conduct an effective examination as a result of the 

following factors: 

 their detailed knowledge of the parties‟ respective allegations due to the 

nature of the pleadings as explained in chapter 6  

 their obligation to carefully prepare the hearing as explained in chapters 5, 8 

and 9, and  

 their responsibility to instruct the expert as to the reporting requirements as 

explained earlier. 

 

§ 410 Code of Civil Procedure states that the oath of an expert is as follows: “I swear 

to provide (or: that I have provided) my expert opinion impartially and according to 

the best of my knowledge and conscience.”  

 

The judge will first request the personal details of the expert including name, age, 

profession, address, and circumstances that may affect the expert‟s credibility, such 

as any relationship to one of the litigants (§ 395 II Code of Civil Procedure). § 396 I 

of the Code provides that the expert is to provide his or her oral report in narrative 

form. If the report is unclear, the court will ask questions for clarification (§ 396 II). 

If the expert has already provided a report in writing, the court will either ask for a 

brief summary of that report first or immediately ask specific questions on the report.  

 

Inadmissible with respect to experts are questions on facts that none of the parties 

have alleged, questions on legal issues, and leading questions.
1064

 If lay witnesses are 

examined at the same hearing, the court-appointed expert is entitled to put questions 

to them, as held by the Federal Supreme Court.
1065

 If as a result of the questioning 

process the expert comes to different conclusions, the party who is disadvantaged by 

                                                 
1064

 W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of 

Expert Evidence] (CH Beck, 2002) § 18 notes 32-35. 
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 W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of 

Expert Evidence] (CH Beck, 2002) § 18 note 23; referring to BGHZ 23, 207. 
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these must be given the opportunity to comment either in writing or at a further 

hearing.
1066

  

 

After the judge has finished questioning the expert, the litigants and their legal 

representatives are entitled to put further questions to the expert (§ 397 Code of Civil 

Procedure), which the judge can, however, monitor for relevancy.  

 

The court is not bound by the court-appointed expert‟s opinion, but must make the 

ultimate decision based on its own evaluation of the evidence and an independent 

analysis of the facts including the expert opinion.  

 

One hearing in a medical negligence case observed at the Regional Court Stuttgart 

involved an examination of a court-appointed expert who had already reported in 

writing. The court focused on the expert‟s central statements made in the written 

report, which I had been given the opportunity to read before the hearing. The 

following was part of the court‟s questioning of the court-appointed expert as noted 

during the observation of the hearing. It illustrates the questioning process of a court-

appointed expert that a German court may adopt:  

 

“The first point that is of interest in your report is your statement: „the medical 

practitioner should have done a CT and then examination x‟. Why?”  

 

“The second issue arising from your report is your statement: „there is a high 

probability that the plaintiff experienced extreme bleeding on the relevant day‟. 

How do you get to that?”  

 

“What other causes could the bleeding have had?”  

 

“The plaintiff has developed sight and taste problems. What are these due to in 

your opinion: the surgery as such or the way in which the surgery was 

performed?”  

 

The last question was answered as follows by the expert:  
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 Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] (Verlag Dr Otto 

Schmidt, 23rd ed, 2002) § 411 para 4a. 
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“I wasn‟t prepared for this question, I can‟t really say. The question would 

better be answered by a neurosurgeon.”  

 

The parties in this case reached a settlement agreement at the end of the hearing. The 

court foreshadowed a further proof-taking order for the appointment of an expert 

neurosurgeon, should one of the parties revoke the settlement agreement after the 

hearing. 

 

At this hearing, the legal representative of the party disadvantaged by the expert‟s 

opinion asked at least as many questions of the court-appointed expert as the court. 

 

Expert payment 

If one of the parties has nominated expert evidence, the court has to order that that 

party pay an advance on the expert‟s costs within a set period of time before the 

expert is appointed and instructed, regardless of who bears the burden of proof (§§ 

379, 402 Code of Civil Procedure).
1067

 If both parties have nominated expert 

evidence, the party owing the burden of proof will be ordered to pay the advance. 

According to case law by the Federal Supreme Court, no advance can be ordered 

from the parties if the court has commissioned an expert on its own volition.
1068

  

 

Ultimately the costs of the court-appointed expert become costs in the cause so that 

the party who had to pay the advance will be reimbursed if they win the case. If the 

court appoints an expert on its own volition, the expert has to wait for payment until 

the case is finalised. 

 

The costs that can be charged by court-appointed experts are regulated and confined 

by the Act Concerning the Remuneration of Experts, Interpreters, and Translators 

and the Reimbursement of Witnesses 2004.
1069

 The Act provides that experts are paid 
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 Case law referred to in Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: 

Commentary] (Verlag Dr Otto Schmidt, 23rd ed, 2002) § 411 para 5c, § 379 para 3. 
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 Referred to in Zöller, Zivilprozessordnung: Kommentar [Code of Civil Procedure: Commentary] 
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an hourly rate between a set minimum and maximum rate depending on the necessary 

expertise, the difficulty of the task and special circumstances, unless the parties have 

agreed to a particular sum. The hourly rate includes the time spent at court, travelling 

to and from court, local inspection, and preparation by reading the court file. From 1 

January 2005 the hourly fee for medical experts providing expert opinions in medical 

negligence cases, which is near the top hourly rate for experts, was set at 85 EUR, for 

instance.
1070

 In addition experts are to be paid necessary actual expenses for staff, 

materials and equipment, a set rate per page of their written report plus photocopies 

done on demand, and travel expenses.
1071

 

 

While one may ask why experts would be prepared to provide their expertise for 

these relatively modest fees, as explained previously, accredited experts and those 

who are licensed to exercise their profession, such as for instance medical 

practitioners, who are those to be primarily selected as experts by the court (§ 404 II 

Code of Civil Procedure), cannot decline a court-appointment as court expert (§ 407 

I). 

 

The issue of expert partisanship or bias 

As a result of the following features of German law, expert partisanship or bias in 

favour of one party are significantly less likely in Germany than in New South 

Wales:  

 the higher probative value accorded to evidence provided by court-appointed 

experts than that provided by party-commissioned experts  

 the consequential emphasis in practice on court-appointed rather than party-

commissioned experts 

 the primacy given by the law to officially accredited experts  

 the details of the accreditation schemes, which make impartiality a key 

criterion for obtaining and retaining accreditation 

 court-appointed experts are less likely to be partisan or biased in favour of one 

party than experts appointed and paid by one party.  
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 § 9 and Appendix 1 of the Act. 
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 §§ 2-17 of the Act. 
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The fact that according to German law a private expert report is to be evaluated as a 

submission made by the respective party also suggests that in Germany party-

appointed experts are seen as naturally partisan, which in turn is a reason why “expert 

evidence” is only that provided by a court-appointed expert.  

 

Since the court normally appoints only one expert per issue, as seen earlier, any 

polarisation of the views of different experts appointed by the parties as seen in New 

South Wales is avoided in Germany. 

 

The issue of experts potentially having preconceptions on the basis of their scientific 

beliefs and opinions is a different one. As seen earlier in context with the explanation 

of expert accreditation, it is an important aspect of the duties of accredited experts to 

discuss different opinions in the relevant discipline and to explain why they follow 

one of them and not another.
1072

 Expert preconceptions on the basis of scientific 

beliefs and opinions thus have to be openly declared as such. 

 

Summary on expert evidence in Germany 

The above examination of expert evidence under the German system has shown that 

it has the following attributes and advantages: 

 It is aligned with the legal definition of the function of expert evidence, 

namely to provide expert assistance to the court when the court requires such 

assistance. 

 The primary use of court-appointed experts who have to be accredited under 

the stringent conditions outlined contributes significantly to expert evidence 

being informed, impartial, balanced and based on real expertise, which 

enhances its reliability. 

 The possibility of withdrawal or revocation of expert accreditation and the 

possibility of liability for intentionally or grossly negligently incorrect expert 

opinion reinforce the motivation of experts to provide impartial and reliable 

opinion evidence. 
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 W Bayerlein (ed), Praxishandbuch Sachverständigenrecht [Handbook for the Practice: The Law of 
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 The above factors mean that the integrity of judicial decision-making based 

on expert evidence gains strength. 

 The higher probative value accorded to court-appointed experts reduces the 

propensity of parties to commission their own experts.  

 This in turn largely avoids difficulties for judicial decision-making arising in 

New South Wales from expert partisanship or bias and polarisation of expert 

views.  

 Furthermore, it reduces the number of experts, which in turn reduces litigation 

cost and delay. 

 

The German model thus avoids all the disadvantages of expert evidence in New 

South Wales that are suggested by the empirical data obtained in New South Wales 

as set out in the first part of this chapter. This may also explain why none of the 

German interview participants mentioned expert evidence as an issue in need of 

reform. 

 

Before possible reform in New South Wales based on the German model is explored, 

the following section discusses reforms that maintain the emphasis on party-

appointed experts. 

 

Reform recommendations for New South Wales 

Reforms which maintain the focus on party-appointed experts 

This section discusses further reforms to the system of party-appointed experts in 

New South Wales, in addition to initiatives including conferences between expert 

witnesses, concurrent evidence and single (joint party-selected) experts that were 

discussed earlier, namely:  

 expert accreditation and 

 disclosure of all expert opinion obtained. 

 

Expert accreditation 

In order to facilitate impartial, honest, and non-partisan expert evidence and thus 

strengthen the integrity of the judicial decision-making process, as well as ensuring 

that the appropriate expertise and proper qualifications are held by those giving 
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expert evidence in the courts,
1073

 it is recommended that an expert accreditation 

system with the features listed below be introduced in New South Wales and 

Australia more generally. Once such an expert accreditation system is in place, it is 

further recommended that a procedural rule be introduced that expert evidence will 

only be accepted from accredited experts. These recommendations may address the 

issue of expert partisanship or bias even if the system continues to focus on party-

appointed experts.  

 

Based on the earlier analysis of the German expert accreditation system and the 

concerns about expert evidence raised by interview participants in New South Wales, 

it is recommended that the proposed expert accreditation system for New South 

Wales and Australia more generally be administered by the appropriate bodies, such 

as chambers of industry, and include the following elements:  

 applicants for expert accreditation to demonstrate above average technical 

expertise in the relevant subject area or areas 

 applicants to demonstrate practical experience in the subject area or areas  

 a provision listing the central duties of an officially accredited expert as 

including independence from any influence, freedom from any directives, 

strict impartiality and neutrality, conscientiousness, taking into consideration 

the current state of scientific and technical knowledge and discussing opinions 

in the relevant discipline other than their own in their expert reports 

 applicants to convey that they can be relied upon to reject a commission as 

expert if the task lies outside their area of expertise, and to abide by the above 

central duties of officially accredited experts 

 upon accreditation, experts having to swear an oath that they will fulfil their 

expert tasks independently, free from any instructions, in person, 

conscientiously and impartially, taking into consideration the current state of 

scientific and technical knowledge and discussing opinions in the relevant 

discipline other than their own in their expert reports, and that they will write 

their expert reports in correspondence with these duties 

                                                 
1073

 See for the benefits of expert accreditation with regard to expertise also NSW Law Reform 

Commission, Expert witnesses, Report No 109 (June 2005) para 9.52. 
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 compulsory attendance at seminars on forensic skills as experts and their role 

in court proceedings, both for experts already accredited and for applicants for 

accreditation 

 expert accreditation being given for a maximum period with the option of 

renewal upon application  

 monitoring of accredited experts, requiring samples of expert reports provided 

to ensure continued adherence to the central duties of officially accredited 

experts  

 provision for withdrawal or revocation of expert accreditation if the expert 

reports provided show that the central duties of officially accredited experts 

have not been adhered to.  

 

The current professional guidelines and Codes of Ethics and Professional Conduct in 

Australia do not have all these requirements;
1074

 in particular, the existing 

accreditation schemes in Australia do not currently specifically require impartiality 

and independence.
1075

  

 

The inclusion of all the elements listed above would address the argument made by 

the NSW Law Reform Commission that accreditation cannot guarantee expert 

impartiality and thus not address the issue of partisanship and bias.
1076

  

 

Disclosure of all expert opinion obtained 

As discussed earlier in this chapter, while the parties must disclose expert reports 

they intend to rely on,
1077

 unfavourable expert opinion they do not wish to rely on is 

privileged.
1078

  

 

Justice Davies has argued in favour of introducing mandatory disclosure of all expert 

reports obtained, including those that a party does not wish to rely on.
1079

 As noted in 
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 As extracted in I Freckleton and H Selby, Expert Evidence: Law, Practice, Procedure and 

Advocacy (Lawbook Co, 2
nd

 ed, 2002)  pp 677-698. 
1075

 NSW Law Reform Commission, Expert witnesses, Report No 109 (June 2005) para 9.55. 
1076

 NSW Law Reform Commission, Expert witnesses, Report No 109 (June 2005) para 9.52. 
1077

 UCPR Pt 31 r 28; former SCR Pt 36 r 13A; DCR Pt 28 r 8. 
1078

 Section 119 Evidence Act 1995 (NSW). 
1079

 Justice GL Davies, “Current Issues – Expert Evidence: Court Appointed Experts”, (2004) 23 CJQ 

367 at 372.  
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the Australian Law Reform Commission‟s Background Paper on experts, such 

proposals have been met with opposition from the legal profession both in England 

and in Australia,
1080

 and the NSW Law Reform Commission has recommended 

against mandatory disclosure of all expert reports obtained.
1081

 

 

In Queensland, however, an expert report is no longer privileged from disclosure.
1082

 

Likewise, in South Australia, litigants must provide copies of all expert reports in 

their possession relevant to the issues to all other parties, whether they want to rely 

on these expert reports or not.
1083

  

 

If New South Wales retains the focus on party-appointed experts, it is recommended 

that the South Australian reforms be adopted and a rule be introduced in the Uniform 

Civil Procedure Rules 2005 (NSW) that litigants must provide copies of all expert 

reports in their possession relevant to the issues to all other parties, whether they want 

to rely on these expert reports or not, and that the Evidence Act 1995 (NSW) be 

amended accordingly. 

 

Reforms regarding court-appointed experts  

As reported in the first part of this chapter, after litigation costs, expert evidence was 

the single aspect of the civil litigation process most perceived as in need of reform by 

judges and solicitors interviewed in New South Wales between December 2003 and 

May 2004. Furthermore, half of the judges and almost half of the solicitors 

interviewed in New South Wales expressed dissatisfaction with the current practice 

of expert evidence. It was argued early in this chapter that the reasons for this 

dissatisfaction with expert evidence appear to lie in the system‟s continued focus on 

party-appointed experts. As discussed earlier, neither conferences between expert 

witnesses, nor concurrent expert evidence, nor single experts jointly selected by the 

                                                 
1080

 Australian Law Reform Commission, Experts, Adversarial Background Paper No 6 (AGPS, 1999) p33, 

www.austlii.edu.au/au/other/alrc/publications/bp/6/experts.html, accessed 9/9/2003. 
1081

 NSW Law Reform Commission, Expert witnesses, Report No 109 (June 2005) para 6.33. See also 

Chief Justice of NSW JJ Spigelman, “Opening Address by the Chief Justice of New South Wales to the 

Australian Insurance Law Association Annual Conference” 6 April 2000, Sydney, 

www.lawlink.nsw.gov.au, accessed 26/3/2004. 
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 Uniform Civil Procedure Rules 1999 (Qld); r 212 (2). 
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 Supreme Court Civil Rules 2006 (SA) r 160 (1)(b). The NSW UCPR were amended in December 

2006 to now oblige expert witnesses to disclose if their fee arrangements include a contingency fee 

arrangement or a deferred payment scheme: Pt 31 r 22. This does not address the issue under 

discussion. 
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parties appear to fully address the issues raised by interview participants: expert 

partisanship or bias, too many or unnecessary expert reports and lack of expertise.  

 

The only effective solution may be a move to a system where court-appointed experts 

are the norm. Many commentators in the Australian literature, especially judges, have 

argued similarly.
1084

 Practical experience in some Australian courts which have 

moved towards a system based on court-appointed experts suggests that a focus on 

court-appointed experts significantly reduces delay and litigation cost.
 1085

 

 

The interview data suggest, however, that despite being empowered to do so, 

practical impediments currently make it difficult for judges to appoint experts. The 

system thus appears to require further reform to address these practical impediments 

and to reduce potential negative consequences of the court appointing experts. The 

interview data regarding court-appointed experts obtained in this study are reported 

next. 

 

Interview data 

As reported in the first part of this chapter, all but one of the judges interviewed in 

New South Wales had never appointed an expert. Asked why, most raised practical 

impediments, and some stated that they regarded the court appointing experts as anti-

pathetical to the judicial role. 

 

Asked about their views on the desirability of the court appointing experts, some of 

the solicitors interviewed in New South Wales saw court-appointment of experts as 

                                                 
1084

 See Justice GL Davies, “Current Issues – Expert Evidence: Court Appointed Experts”, (2004) 23 

CJQ 367 at 378; Justice HD Sperling, “Expert Evidence: The Problem of Bias and Other Things” 

(2000) 4 TJR 429 at 438; and - though in the context of arguing in favour of a single expert system - 

“Commentary on Lord Justice May‟s paper: „The English High Court and Expert Evidence‟” (2004) 6 

TJR 383 at 387 and 389; Justice P McClellan, “The Recent Experience of the Land & Environment 

Court”, Paper delivered at the 22
nd

 Annual AIJA Conference Proportionality – cost-effective justice?, 

September 2004, Sydney, p 13. The Australian Law Reform Commission also reported that the judges 

contributing to its enquiry supported the use of court-appointed experts for these reasons: Australian 

Law Reform Commission, Experts, Adversarial Background Paper No 6 (AGPS, 1999) p 49,  
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experts” (2004) 13 JJA 182 at 187-90, 192. 
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desirable or beneficial, and about a third stated that court-appointment of experts was 

acceptable under certain conditions. The following were mentioned:  

 if the court-appointed expert is subject to cross-examination  

 if standards regarding expertise and admissibility remain the same  

 if parties consent on the choice of expert and on what the issue is  

 if parties are allowed to have their own experts  

 if the appointment relates to the issue of damages quantification rather than 

that of liability.  

 

Here are some example comments from solicitors: 

 

A court-appointed expert has the possibility, from the couple of occasions that 

I‟ve seen it, of bringing an impartiality to the case that didn‟t exist before. 

Defendant representative, NSW 

  

To circumvent the issue of experts acting as advocates for their clients I can see 

some advantage in the court appointing experts. It raises all sorts of practical 

problems. I suppose you‟d have to have accredited experts on a list available to 

the court. I suppose the court would have to direct the parties to assist in the 

briefing of the expert, and in making material available to the expert, and 

there‟s no reason why that couldn‟t work effectively. Plaintiff representative, 

NSW 

 

I think the court should have that option. I think the court should have a fairly 

short list of accredited specialist experts, which is reviewed and chopped and 

changed on a regular basis. Plaintiff representative, NSW 

 

Some defendant representatives stated that they regarded the court appointing experts 

as anti-pathetical to the judicial role. About a third of solicitors interviewed raised 

practical issues to argue against the desirability of court-appointed experts, most 

focusing on the selection issue. The following comments are typical: 

 

The trouble is that Sydney‟s not a very big place, and the so-called expert that 

the court appoints, you or your client might not have any confidence in their 

ability. Plaintiff representative, NSW 
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I‟d want to know who‟s going to be the panel of experts that the court can 

appoint and who‟s going to determine that they are in fact experts. That‟s the 

problem with the [current] system. They need to sort out that issue first, before 

talking about court-appointed experts. They‟ve got the cart before the horse in 

my view. Defendant representative, NSW 

 

The final section of this chapter considers how the current impediments to court-

appointed experts may be overcome. 

 

Addressing current impediments  

Cultural attitudes 

Only a small number of judges and solicitors interviewed in New South Wales 

perceived judicial appointment of an expert as anti-pathetical to the judicial role. The 

fact that this was a minority view, coupled with the finding that half of the judges and 

almost half of the solicitors interviewed in New South Wales expressed 

dissatisfaction with the current practice of expert evidence suggests that a move 

towards a system based on court-appointed experts may be viable, provided that 

practical issues are addressed. 

 

Preservation of adversarial system 

Cannon has argued that while court-appointment of experts is a move away from 

party-presentation of evidence, it is not a departure from the adversarial system, but 

simply a further step in the movement towards court control over the collection of 

evidence by the parties during the pre-trial process.
1086

 He has pointed out that 

 

[t]he essential protection of the adversary system is that the parties define 

the boundaries of the dispute, that all stages of the process occur in the 

presence of the parties and that the parties each have a reasonable 

opportunity to contribute to and test all matters upon which the decision 

will be based. These protections can be reconciled with the court 

retaining its own expert.
1087
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 A Cannon, “Courts using their own experts” (2004) 13 JJA 182 at 185. 
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 A Cannon, “Courts using their own experts” (2004) 13 JJA 182 at 186.  
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The potential issues raised by a move from the traditional perception of the judicial 

role in Australia towards a greater judicial role in the proceedings, in this instance 

when appointing experts,
1088

 have been discussed in chapters 5, 7, 8 and 9, and this 

discussion is not repeated here. It should be noted that in light of the significant 

changes made to Part 31 of the Uniform Civil Procedure Rules 2005 (NSW) with 

regard to expert evidence as listed at the very beginning of this chapter, significant 

headway has already been made towards increasing the judicial role with respect to 

expert evidence. 

 

Reducing party-appointed experts  

Some commentators have pointed out that were the courts to exercise their power to 

appoint experts, parties might continue to appoint their own „shadow‟ experts with 

the consequence that the number of experts, delay and litigation cost would increase 

even more.
1089

  

 

In New South Wales, UCPR Part 31 rule 52 excludes parties from adducing evidence 

of their own experts, if the court has appointed an expert, except with the leave of the 

court. The rule does not apply to „shadow‟ experts engaged to merely assist with the 

preparation of a litigant‟s case without providing evidence and thus does not entirely 

address the potential issue. Furthermore, as also argued by NSW Chief Justice 

Spiegelman,
1090

 such an exclusion rule does not appear to be appropriate and may 

enhance judicial reluctance to appoint an expert. As seen earlier, some of the 

solicitors interviewed mentioned parties being allowed to have their own experts as a 

condition for court-appointment of experts being acceptable. South Australia deals 

with the potential issue of „shadow‟ experts by mandating disclosure of the 

engagement to the other parties,
1091

 which doesn‟t address the increase in litigation 

costs brought about by such additional experts. 
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 On these concerns see for instance Victorian Law Reform Commission, Civil Justice Review: 
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To counter-act the potential problem of larger expert numbers, more delay and 

increased litigation costs brought about by a move towards a system based on court-

appointed experts when parties are allowed to also appoint their own experts, the 

German model regarding the different evidential value accorded to evidence provided 

by court-appointed and party-appointed experts respectively appears to offer a 

solution superior to those in the procedural rules of New South Wales and South 

Australia. It is thus recommended that a rule be introduced in New South Wales that 

the opinion of a court-appointed expert is accorded a higher degree of probative value 

than that of party-appointed experts. This can be done by inserting a provision into 

the Uniform Civil Procedure Rules 2005 (NSW), which states that expert evidence is 

provided by a court-appointed expert.  

 

Such reform should, as the empirical data suggest happens in Germany, reduce the 

incentive for parties to appoint their own experts. This appears to be a more 

appropriate solution than the current provision in New South Wales to exclude parties 

from appointing their own experts except with the leave of the court,
1092

 and appears 

to be more beneficial from the perspective of cost than the solution in South Australia 

of mandatory disclosure of additional experts having been appointed by a party.
1093

 

 

The above recommendation has the additional advantage of eventually aligning the 

legal definition of the function of expert evidence with actual litigation practice. 

 

Timing 

The introduction of an individual case management system recommended in chapter 

5 would address the practical impediment to the courts appointing experts as to 

timing discussed previously.  

 

Alternatively the recommendations made earlier in this chapter with regard to the 

timing issue as it relates to single joint-party-selected experts are similarly also 

recommended in relation to court-appointed experts, that is on the one hand the 

introduction of pre-action protocols for all civil proceedings as recommended in 
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chapter 6, with a mandatory requirement that both parties must state in their notices 

of proposed claim and defence respectively whether they want to rely on expert 

evidence or consider that such evidence may be required. On the other hand to 

combine the compulsory pre-trial conference devoted entirely to settlement 

discussions recommended for introduction in chapter 7 with a procedural rule 

prescribing that should that conference fail to achieve the objective of settlement, the 

court is to consider and discuss the need for expert evidence and the appointment of a 

court expert at the end of that conference.  

 

Unfortunately, this option does not entirely address the timing issue since at that 

stage the parties may already have appointed their own experts. This is why the 

earlier recommendation to accord the evidence of court-appointed experts a higher 

degree of probative value than that of party-appointed experts is important to reduce 

the incentive for them to do so.  

 

Selection and accreditation 

Selection of the court-appointed expert appeared to be one of the greatest concerns of 

interview participants in New South Wales. In this regard, Cannon has argued that the 

German method of selecting court-appointed experts coupled with its expert 

accreditation system provides a good model
 
to approach the selection issue in 

Australia.
1094

  

 

The expert accreditation system with the features recommended for introduction 

earlier in context with reforms which maintain the focus on party-appointed experts, 

coupled with the recommended introduction of a rule that expert evidence can only 

be provided by accredited experts, would address the selection issue currently 

impeding the appointment of experts by the courts.  

 

The body or bodies administering the recommended accreditation scheme should be 

obliged to provide lists of accredited experts to the courts for selection as court-

appointed experts. Medical experts for breach of duty of care and causation issues in 
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medical negligence cases should have to be chosen from amongst senior staff at 

university hospitals.  

 

As seen earlier, the German system allows the court to invite the parties to nominate 

particular experts, and if the parties agree on who ought to be appointed, the court is 

required to appoint that expert. The empirical data suggest that the expert 

accreditation scheme reduces the likelihood of parties disputing the court‟s choice of 

expert. Introducing an expert accreditation model with the features recommended 

earlier coupled with an amendment to UCPR Part 31 rule 46 specifying that the court 

has power to invite the parties to nominate particular experts, and if the parties agree 

on who ought to be appointed, the court is required to appoint that expert, would thus 

be likely to address the condition for court-appointed experts made by a few of the 

judges and solicitors interviewed that parties must consent to the choice of expert.  

 

There are objections to court-appointed experts – and single experts jointly engaged 

by the parties – on the grounds of the legitimacy of different opinions in expert 

opinions and the restriction in the different points of view of which the court may be 

informed.
1095

 But the following elements of the expert accreditation system 

recommended earlier address that concern to a large degree:  

 the central duties of an officially accredited expert to include not only 

independence from any influence, freedom from any directives, strict 

impartiality and neutrality, and conscientiousness, but also taking into 

consideration the current state of scientific and technical knowledge and 

discussing opinions in the relevant discipline other than their own in their 

expert reports 

 expert accreditation being given for a maximum period with the option of 

renewal upon application  

 monitoring of accredited experts, requiring samples of expert reports provided 

to ensure continued adherence to the central duties of officially accredited 

experts, and  
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 provision for withdrawal or revocation of expert accreditation if the expert 

reports provided show that the central duties of officially accredited experts 

have not been adhered to.  

 

The introduction of an expert accreditation system as recommended earlier would 

also fulfil the condition for the acceptability of court-appointed experts made by 

some of the solicitors interviewed that standards regarding expertise and admissibility 

remain the same. In fact it would increase current standards. 

 

Expert instruction  

Regarding the current difficulty for the courts to instruct a court-appointed expert 

regarding the questions he or she is to investigate and answer, the recommendations 

made in chapter 6 as to reform of the pleadings rules, so as to ensure the parties‟ 

respective factual allegations are as detailed as possible to inform the court as to what 

the expert needs to examine, are important. In addition the introduction of an 

individual case management system as recommended in chapter 5 would ensure that 

the court gains the necessary understanding of the case and the factual issues between 

the parties, and expert instruction can then be based on that understanding. In that 

light the current rule 47 in UCPR Part 31 appears to be adequate and allows the court 

to direct the parties to endeavour to agree on the instructions to be provided to the 

expert.  

 

Expert examination  

With regard to the examination of the court-appointed expert, it is recommended that 

UCPR Part 31 rule 51 on cross-examination of a court-appointed expert be amended 

to also include a procedure applying analogously to that prescribed by the recent 

Supreme Court Practice Note SC Eq 5 for the Equity Division, effective from 2 

February 2009, clause 8, for concurrent evidence that “[g]enerally, the procedure will 

be that the judge will examine [the expert witnesses] in chief as witnesses of the 

Court; cross examination will take place of all witnesses jointly, the order of cross 

examination being either agreed by counsel or determined by the Judge.” Thus, it is 

recommended that a provision be included whereby the judge will examine the court-

appointed expert in chief as expert of the Court; cross examination will take place, 
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the order of cross examination being either agreed by counsel or determined by the 

Judge. 

 

In addition it is recommended that part of UCPR Part 31 rule 35 in amended form as 

detailed below be included in UCPR Part 31 rule 51:  

“In any proceedings in which an expert has been appointed by the court, the court 

may give any one or more of the following directions for the trial: 

(a) a direction that the court-appointed expert will give evidence after all factual 

evidence relevant to the issue or issues concerned, or such evidence as may be 

specified by the court, has been adduced 

(b) a direction that the court-appointed expert give an oral exposition of his or her 

opinion, or opinions, on the issue or issues concerned,  

(c) a direction that, after all factual evidence relevant to the issue, or such 

evidence as may be specified by the court, has been adduced, the court-

appointed expert will be questioned on:  

(i) whether the court-appointed expert adheres to any opinion earlier 

given, or 

(ii) whether, in the light of any such evidence, the court-appointed 

expert wishes to modify any opinion earlier given, and if so, how. 

 

Expert payment 

Regarding the remuneration of a court-appointed expert it is recommended that 

UCPR Part 31 rule 53 be amended and the costs of the court-appointed expert 

become costs in the cause so that they are ultimately borne by the party who loses. 

This appears to be a fairer solution than the current provision that as a general rule the 

parties will be jointly and severally liable for the expert‟s costs. Regarding an 

advance that a court-appointed expert may reasonably demand it is recommended that 

this is to be provisionally paid by the party who owes the burden of proof on the 

issue. These recommendations should resolve the problem expressed by some judges 

interviewed regarding the expert payment issue.  

 

The final chapter presents conclusions and recommendations made in the report. 
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11. Conclusions and recommendations 
________________________________________________________ 
 

 

In light of concerns about delay and cost in civil litigation in Australia on the one hand 

and claims about the comparative efficiency and affordability of the German civil 

justice system on the other, the aim of this study was to examine whether and, if so, 

how New South Wales could usefully and effectively learn from the German model in 

civil justice system reform, despite the Australian Law Reform Commission‟s view 

that such learning would entail major cultural change.  

 

Quantitative and qualitative research methods were employed to assess comparative 

delay and litigation costs, gain an insight into actual litigation practice in both systems 

and evaluate whether the German civil justice system may offer any ideas to inspire 

civil justice reform in New South Wales.  

 

It is important to emphasise at the outset that the German civil justice system is 

adversarial in its essence: the parties define the dispute and the issues to be determined 

by the court, and they have the right to present their arguments to the court. The 

recognition, however, that party control over the pace of proceedings leads to delay, to 

the detriment of justice for the community of litigants and the public at large, led to a 

shift in control over the advancement of a civil dispute from the parties to the court. 

 

Results 

The findings lend credence to claims about the comparative affordability and 

efficiency of the German civil justice system:  

 Litigation costs appear to be considerably higher in New South Wales than in 

Germany.  

 Civil litigation appears to produce considerably more delay at the District and 

Supreme Courts in New South Wales than at the Regional Courts in Germany, 

Baden-Württemberg and Stuttgart.  

 Furthermore, the interview data suggest that satisfaction levels with the civil 

litigation system, the court system, and the quality of judges were considerably 

lower amongst interview participants in New South Wales than in Baden-
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Württemberg. For instance, interview participants in New South Wales 

mentioned one hundred aspects of the civil litigation process as in need of 

reform, while those in Baden-Württemberg mentioned only 16. This 

underscores the desirability of civil justice reform in New South Wales. 

Litigation costs, delay and expert evidence were highlighted as weaknesses of 

the civil litigation process and as in need of reform in New South Wales. 

 Elements of the German civil justice system as practised at the Regional Court 

Stuttgart can inspire ideas for civil justice reform in New South Wales and 

possibly beyond, in order to reduce delay and litigation costs. 

 

Summary findings on litigation costs 

Chapter 3 discusses equal access to justice and litigation costs. While equal access to 

justice is considered fundamental to civil justice in both Australia and Germany, 

contextual aspects including constitutional protection, the organisation of the legal 

profession and certainty and uniformity of law tend to enhance the protection of equal 

access to justice in Germany in practice, while in New South Wales and Australia they 

tend to impede it. The same is true with regard to the regulation of litigation costs and 

consequential charging practices. 

 

In New South Wales court costs are activity based and not designed to achieve 

proportionality to the amount at stake. Regarding lawyers‟ fees and disbursements, 

with the exception of personal injury claims there are no maximum amounts 

prescribed by law. The interview data supported by the literature suggest that the 

majority of legal practitioners charge by the hour, which makes lawyers‟ charges 

activity based as well. In addition, research suggests that charges for disbursements 

often exceed those for professional services. With regard to proportionality between 

lawyers‟ charges and the amount at stake there is some suggestion not only in the 

literature, but also from interviews and case studies that in New South Wales there is a 

lack of such proportionality.  

 

The unpredictability and expense of lawyers‟ fees reduces the availability of legal aid, 

publicly funded legal advice out-of-court and legal expenses insurance. All these 

features tend to have a negative impact on equal access to justice.  



 

432 

 

 

In contrast to New South Wales the German regulatory system is based on a statutory 

fee scale, designed to make court and lawyers‟ fees proportional to the amount at 

stake. While the law allows lawyers to charge outside the statutory fee scale, the 

interview data supported by the literature suggest that German lawyers predominantly 

charge according to the statutory fee scale, which then results in proportionality of 

their fees to the amount at stake in actual practice. The statutory fees are also relatively 

cheap and predictable from the outset. Furthermore, German law imposes strict limits 

on charges for disbursements. These factors facilitate the provision of legal aid and the 

availability of legal expenses insurance and enhance equal access to justice.  

 

Summary findings on delay 

Available statistical data on disposal rates within twelve months and average delay 

suggest that there is considerably less delay at the Regional Courts in Germany, in the 

state of Baden-Württemberg and in Stuttgart than at the NSW District and Supreme 

Courts. These results are supported by the court file analysis delay data for the 

categories of case analysed. The court file analysis data identify primarily the pre-trial 

case management period as producing the comparatively greatest delay in New South 

Wales for cases going to final judgment, as far as the analysed medical negligence, 

public authority, and building cases are concerned. 

 

Summary findings on factors enhancing delay in New South Wales 

The analysis of the regulation of civil procedure in combination with the empirical 

data obtained suggests that regulation and practice of civil litigation in New South 

Wales generally tend to enhance delay – and litigation costs – in New South Wales 

when compared with Germany. The following factors appear to be central in that 

respect:  

 The formulation of the procedural rules on pleadings inhibits an identification 

of the real issues between the parties and allows lawyers to proliferate the 

issues, as discussed in chapter 6.  

 This in turn inhibits early settlement negotiations between the parties, along 

with solicitors‟ working practices and possibly strongly adversarial attitudes, as 

discussed in chapter 7. 
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 Along with the master calendar system of case allocation and problems in the 

administration of court files, the formulation of the procedural rules on 

pleadings further impedes judicial officers gaining familiarity with the case and 

its demands, which impacts on the efficient progress of proceedings during the 

pre-trial stage and on trial efficiency, as discussed in chapters 5, 8 and 9. 

 The same factors, combined with the complexity and the language of the 

procedural rules and a continuing focus on party autonomy with regard to time-

tabling reduce the effectiveness of pre-trial case management in achieving its 

purposes, as discussed in chapter 8. 

 Factors identified in chapter 9 as enhancing the length of trials include the 

master calendar system of case allocation, a lack of judicial preparation for 

trial, cultural attitudes including judicial concerns about an apprehension of 

bias, rigid sitting times, a focus on oral opening addresses and closing 

submissions, and the parties‟ liberty to present as much evidence as they wish, 

provided it is admissible.  

 A lack of judicial specialisation and insufficient allocation of time for 

judgment writing in the master calendar system potentially delay judgment 

delivery, as discussed in chapter 9.  

 The continuing focus on party-appointed experts enhances litigation costs and 

the risk of expert partisanship or bias, which may cause difficulties for judicial 

decision-making, as discussed in chapter 10. But practical impediments 

regarding timing, selection, instruction and payment help to explain why there 

is little evidence of the courts using their power to appoint experts in practice.  

 

Conversely, the comparative analysis of the relevant German regulation and civil 

litigation practice at the Regional Court Stuttgart identified elements that appear to 

reduce delay, labour intensiveness for lawyers and litigation costs.  

 

Key recommendations 

It is a persistent theme in the Australian literature that the courts must collect more 

detailed and reliable statistics and make them publicly accessible. Indeed, the 

unavailability of complete and detailed statistics of the NSW courts has led to some 

lack of completeness and precision regarding the statistical data on delay and court 
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performance in chapter 4. This report thus adds its voice to the calls for improved 

court statistics.  

 

In order to enhance the affordability and proportionality of litigation costs and thus 

access to justice, it is recommended that either the lump sum cost scale applying at the 

South Australian Magistrates Court – which makes court costs proportional to the 

judgment sum and prescribes daily fees for counsel, witnesses‟ and experts‟ 

attendance at court, expert reports, and photocopies – or Schedule 1 of the Supreme 

Court Civil Rules 2006 (SA) – which prescribes specific fees for solicitors‟ work in 

civil litigation, and prescribes maximum amounts for photocopying or printing 

documents – be considered for introduction in all NSW courts. It is further 

recommended that a rule of principle be introduced in New South Wales that all cost 

items must be reasonably appropriate and necessarily incurred. 

  

To address the issues identified which enhance delay and litigation costs in New South 

Wales the following key recommendations are made in this report:  

 

In order to facilitate an early identification of the issues and quick and cheap dispute 

resolution by settlement prior to litigation it is recommended that New South Wales 

consider the introduction of pre-action protocols for all civil actions in New South 

Wales, requiring the exchange of detailed information in plaintiff‟s notice of claim and 

defendant‟s reply, substantially following the Queensland model for personal injury 

actions. To enhance settlement negotiations before legal action is initiated and 

facilitate cultural change, it is recommended that the pre-action protocols be combined 

with the imposition of an obligation on the plaintiff to include an offer to settle his or 

her claim with the notice of the claim and the imposition of an obligation on the 

defendant to accept the offer, make a counter-offer or deny liability, following the 

South Australian model in rule 33 of the Supreme Court Civil Rules 2006 (SA). 

Should the focus on single experts jointly engaged by the parties remain in operation, 

it is recommended that the Queensland model in section 23 of the Personal Injuries 

Proceedings Act 2002 (Qld) be adopted, which incorporates the option for the parties 

to jointly arrange for a joint expert report once notice of a claim has been given. 
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In order to facilitate an early identification of the issues, enhance judicial preparation 

for pre-trial conferences and the trial and thus the efficient progress of proceedings 

during the pre-trial stage and trial efficiency, enhance early settlement once litigation 

has commenced and facilitate judicial instruction of court-appointed experts it is 

recommended that the pleadings rules in New South Wales be amended as follows: in 

all civil proceedings plaintiffs should have to comply with all the requirements for 

plaintiff‟s notice of claim under the Queensland pre-action protocol for personal injury 

actions; defendants should have to specifically detail all facts supporting their grounds 

of defence; both parties should be required to provide names and addresses of 

proposed witnesses and attach documents in their possession that support the facts 

they allege; both parties should be required to state whether they want to rely on 

expert evidence or consider that such evidence may be required. 

 

In order to facilitate early settlement once litigation has commenced and provide an 

arguably more effective and less controversial means to save court resources, reduce 

delay and litigation cost, and achieve other intrinsic benefits of settlement than the 

current emphasis on referral to mediation or arbitration, it is recommended that 

consideration be given to introducing in the rules of civil procedure an obligation on 

the court to promote settlement at a compulsory early pre-trial settlement conference 

shortly after the pleadings have closed, which is to be devoted entirely to settlement 

discussions, conducted by a judge serving at the court, on a volunteer basis, with a 

different judge to conduct the trial, if settlement fails, and a mandatory requirement for 

the litigants themselves to be present as well as the legal representatives who are 

actually in charge of and have knowledge and authority regarding the matter. In 

addition it is recommended that training programmes on conciliation techniques be 

introduced for judges taking this role. Should the settlement conference fail to achieve 

the objective of settlement, it is further recommended that at the end of that conference 

the court is required to consider and discuss the need for expert evidence and the 

appointment of a court expert. Should the focus on single experts jointly engaged by 

the parties remain in operation, it is recommended instead that at that time the parties 

have to seek directions in compliance with UCPR Part 31 rule 19, and the court is to at 

that time direct the parties to engage and instruct a single expert for each issue in 

dispute within a set period of time. 
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In order to facilitate early dispute resolution by settlement, enhance judicial 

preparation for pre-trial conferences and the trial and thus effective judicial control 

and efficiency, enhance party compliance with pre-trial orders, reduce the number of 

pre-trial conferences and the length of the trial, ensure certainty in hearing dates, 

reduce interruptions of witness or expert examination as a result of rigid recess and 

finishing times, and facilitate judicial instruction of court-appointed experts, it is 

recommended that the individual case management system be introduced at the NSW 

courts.  

 

If the introduction of an individual case management system at the NSW courts is 

rejected, it is recommended to assign the responsibility for all pre-trial case 

management of any one civil case to one person, in order to give the case manager 

familiarity with the case, enhance consistency in pre-trial case management and allow 

the case manager to respond appropriately and effectively to the way in which the 

legal representatives are handling the case.  

 

If the introduction of an individual case management system at the NSW courts is 

rejected, it is recommended that pre-trial conferences be conducted by a judge rather 

than a registrar.  

 

If the current master calendar system of case allocation and the use of registrars to 

conduct pre-trial conferences are maintained at the NSW courts, in order to enhance 

preparation for pre-trial conferences it is recommended that the Chief Justice and 

Chief Judge express their expectation of such preparation, that cases be allocated for 

pre-trial case management at least two days before each conference is scheduled, and 

that a chronological filing system in loose-leaf folders be adopted for court files.  

 

In order to enhance effective and efficient pre-trial and trial management, it is 

recommended that case management skills training be a compulsory and central 

component of judicial education programs conducted by organisations such as the 

National Judicial College of Australia and the Judicial Commission of New South 

Wales. If the current master calendar system of case allocation and the use of registrars 

to conduct pre-trial conferences are maintained at the NSW courts, it is recommended 

that registrars also receive case management skills training. 
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In order to enhance effective judicial control and efficiency, reduce the length of trials, 

and reduce potential delays in judgment delivery, it is recommended that the NSW 

courts implement a system of greater judicial specialisation, at least in terms of 

establishing a clear division between civil and criminal cases. 

 

In order to enhance judicial preparation for trial and thus trial efficiency, it is 

recommended that cases be allocated to NSW Supreme and District Court judges for 

trial at least one week before the trial is scheduled.  

 

In order to enhance trial efficiency and thus reduce the length of the trial, the 

introduction of a requirement for a conference hearing with the trial judge about four 

days before the hearing is recommended. The following issues should be mandatory 

for discussion with the trial judge: the identification of the issues that need to be 

decided at trial with an agreed statement of issues to be signed by both parties; a 

possible separation of issues and which issues are to be tried first; what evidence the 

parties intend to present and why each means of evidence is relevant to the issues 

agreed under the recommended direct relevance standard; and case management 

directions for the trial.  

 

In order to enhance trial efficiency and thus reduce the length of the trial, it is 

recommended that the NSW courts make either opening addresses in writing in 

advance of trials or lawyers having to provide skeleton arguments to the judge prior to 

trial part of the usual orders for the hearing in all civil disputes where both litigants are 

legally represented. Alternatively, it is recommended that consecutive opening 

statements are mandated or at least encouraged. 

 

In order to reduce the evidence prepared and presented by the parties and thus enhance 

efficiency and reduce the length of trials, it is recommended that the definition of 

relevance in section 55 (1) of the Evidence Act 1995 (NSW) be narrowed to “directly 

relevant”.  

 

In order to reduce lengthy cross-examination of witnesses and difficulties about their 

veracity and reduce litigation costs, it is recommended that the NSW courts rethink 
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their reliance on written witness statements or affidavits and return to requiring all 

witness testimony to be given orally at trial.  

 

If the introduction of an individual case management system at the NSW courts is 

rejected, it is recommended that judges be given a directive by the Chief Justice and 

the Chief Judge respectively to avoid interruptions of witness or expert evidence by 

approaching sitting times with flexibility, delaying lunch or extending sitting hours. 

 

In order to facilitate speedy judgment delivery, it is recommended that either the Chief 

Justice and the Chief Judge of the NSW courts publicly express an expectation that the 

judges at their courts do announce the time for judgment delivery at the end of the trial 

or that a statutory obligation be introduced in New South Wales according to which 

the court is obliged to set a date for the pronouncement of the judgment at the end of 

the trial.  

 

In order to facilitate impartial, honest, and non-partisan expert evidence and thus 

strengthen the integrity of the judicial decision-making process, and to ensure that the 

appropriate expertise and proper qualifications are held by those giving expert 

evidence in the courts, it is recommended that an expert accreditation system as 

detailed in chapter 10 be introduced in New South Wales and Australia more 

generally. Once such an expert accreditation system is in place, it is further 

recommended that a procedural rule be introduced that expert evidence will only be 

accepted from accredited experts. The body or bodies administering the recommended 

accreditation scheme should be obliged to provide lists of accredited experts to the 

NSW courts for selection as experts.  

 

In order to align the function of expert evidence in practice with its legal definition, 

facilitate non-partisan expert evidence, enhance the integrity of judicial decision-

making, reduce the number of expert reports, and reduce delay and litigation costs, it 

is recommended that New South Wales move towards a system based on court-

appointed rather than party-appointed experts. It is further recommended that this 

move be coupled with an amendment to UCPR Part 31 rule 46 specifying that the 

court has power to invite the parties to nominate particular experts, and if the parties 

agree on who ought to be appointed, the court is required to appoint that expert.  
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To counter-act the potential problem of larger expert numbers, more delay and 

increased litigation costs as a result of parties also appointing their own experts, it is 

recommended that a rule be introduced in New South Wales that the opinion of a 

court-appointed expert is accorded a higher degree of probative value than that of 

party-appointed experts. This can be done by inserting a provision into the Uniform 

Civil Procedure Rules 2005 (NSW), which states that expert evidence is provided by a 

court-appointed expert.  

 

Regarding the remuneration of a court-appointed expert it is recommended that UCPR 

Part 31 rule 53 be amended and the costs of the court-appointed expert become costs 

in the cause so that they are ultimately borne by the party who loses. Regarding an 

advance that a court-appointed expert may reasonably demand it is recommended that 

this is to be provisionally paid by the party who owes the burden of proof on the issue.  

 

If New South Wales should retain the focus on party-appointed experts, it is 

recommended that a rule be introduced in the Uniform Civil Procedure Rules 2005 

(NSW) that litigants must provide copies of all expert reports in their possession 

relevant to the issues to all other parties, whether they want to rely on these expert 

reports or not. 

 

If any of the recommendations made in this report are implemented, it is 

recommended that the reforms be monitored for their effectiveness and reviewed as 

required. 

 

Issues for further consideration 

One key element producing lengthy delay and high litigation costs in New South 

Wales appears to be the continuing deference to party autonomy over the pace of the 

proceedings in actual civil litigation practice, despite the recognition that party 

autonomy has a negative impact on delay and that such party autonomy is not essential 

to the adversarial system. 
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In Germany that recognition led to the abolition of party autonomy over the pace of 

proceedings. In New South Wales, that recognition was the driving force in the 

introduction of the overriding purpose rule and judicial case management powers. 

However, while the German courts now have the duty to exercise active control, the 

NSW courts merely have the power to do so. Logically, the exercise of discretionary 

powers depends on individuals. 

 

The tradition of party autonomy is still so entrenched, especially with regard to 

timetabling arrangements, that possibly only statutory reform obliging – rather than 

merely empowering – judicial officers to control the pace of proceedings and to 

manage and control the trial can ensure effective and active pre-trial and trial 

management. 

 

A related issue for reconsideration is the unrestrained liberty of parties in New South 

Wales to prepare and present as much evidence as they wish. That liberty facilitates 

potentially unnecessary cumulative evidence to be presented at the expense of timely 

resolution and litigation costs while not necessarily improving the just resolution of 

the issues. 

 

Further research 

The empirical data that could be collected with regard to litigation costs in New South 

Wales were limited. Further empirical research on litigation costs, especially the costs 

of legal representation and charges for disbursements, as well as payments to experts 

and witnesses in first instance civil proceedings is desirable.  

 

Future empirical research may also supplement this study by including interviews with 

barristers, litigants and experts about their experience with civil litigation at the NSW 

courts. 

 

Conclusion 

Civil litigation in New South Wales is subject to significant delay and causes high and 

disproportionate litigation costs, in part as a result of the labour intensiveness of the 

civil litigation process. Long delays and high litigation costs in civil dispute resolution 
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infringe values considered as fundamental to civil justice: efficiency and equal access 

to justice. The comparative analysis of civil litigation regulation and practice in 

Baden-Württemberg suggests ways in which these problems can be addressed without 

putting justice and fairness at risk. Implementing the recommendations for civil justice 

reform in New South Wales to reduce delay, labour intensiveness and litigation costs 

may enhance the level of satisfaction of procedural actors in the civil litigation process 

and, perhaps more importantly, public confidence in the administration of justice. 
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Appendix A 

 

Profile of interviewed judges and legal practitioners 

JUDICIAL OFFICERS 

Years of experience 

Table A.1 shows summary statistics for years of experience as a judicial officer for 

the judges of the NSW courts and of the Regional Court Stuttgart who were 

interviewed: 

 

Table A.1 Years of experience as a judge 
 

 NSW Regional Court Stuttgart 

 Judicial Total 

legal 

 

Mean 9.78 37.58 11.11 

Standard Error 1.24 1.79 2.25 

Median 9.00 39.50 6.00 

Minimum 1.00 18.50 0.08 

Maximum 25.00 49.00 30.00 

Number 22 18 21 

 

The average judicial experience was marginally greater for judges of the Regional 

Court Stuttgart interviewed than for judges of the NSW courts although the difference 

is not statistically significant. (The NSW judicial officers included two retired 

Supreme Court judges and two Supreme Court Associate Judges [then Masters].) 

 

As explained in chapter 5, the career paths for German and Australian judges are 

different in that in Germany appointment to the judiciary generally occurs once legal 

qualifications have been obtained while Australian judges are normally appointed 

after having worked in legal practice, usually at the Bar, for a number of years. From 

the column giving summary statistics for the total number of years of legal 

experience, including in a judicial position, for NSW judges, it is clear that of the 

judges sampled the NSW judges had much longer legal experience than their German 

counterparts. 

 

All except one of the NSW judicial officers had worked as a solicitor or barrister or 

both before being appointed to the judiciary. The one judicial officer for whom it was 

different had worked in court administration. Two other judges had experience 

beyond the law in public service or politics. 
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LEGAL REPRESENTATIVES 

Years of experience 

Table A.2 shows summary statistics for years of experience as a lawyer for the 

solicitors interviewed in New South Wales and the lawyers interviewed in Baden-

Württemberg with the exception of one NSW solicitor who was interviewed 

simultaneously with one of his colleagues, but was not as yet present when this 

question was asked. Plaintiff and defendant lawyers have been separated. 

 

Table A.2: Years of experience as a lawyer 
 

 New South Wales Baden-Württemberg 

 Plaintiff Defendant Plaintiff Defendant 
Mean 23.31 16.44 21.56 22.03 

Standard Error 2.00 1.66 2.41 3.27 

Median 22 17 26 21 

Minimum 10 4 3 3 

Maximum 36 29 34 48 

Number 13 16 16 18 

 

The observed difference between plaintiff and defendant lawyers interviewed is 

significant for the NSW solicitors but not for the German lawyers, even though on the 

median figures there is a five years difference between them in both countries. This is 

because the ranges for the two German groups are greater than for the two NSW 

groups. The NSW plaintiff representatives sampled had significantly longer 

experience in legal practice than had the NSW defendant lawyers.  

 

Size of law firm 

When interviewed, all German legal practitioners were still working with the firm 

where they had worked on the case in this study. Five of the NSW solicitors (three 

plaintiff, two defendant) had changed firms. 

 

Of the 35 German lawyers interviewed (one did not indicated the length of 

experience), five worked as single practitioners. 

Of the 30 NSW solicitors interviewed, only one (a plaintiff representative) worked as 

single practitioner.  

 

In contrast to the German lawyers interviewed, for the NSW sample there was a 

striking difference between the plaintiff law firms and the defendant law firms in 

relation to size. The defendant law firms were in general much larger than the plaintiff 

law firms. Of the 14 plaintiff lawyers who gave information about size of firm, 11 

worked at firms with fewer than 40 lawyers, two worked at firms with more than 40 

but less than 200 lawyers and one simply stated that s/he worked at a large firm. Of 

the 14 defendant lawyers, only three worked at firms with fewer than 40 lawyers, four 

worked at firms with more than 40 but less than 180 lawyers and eight worked at 

firms with more than 180 lawyers. Hence, almost 80 per cent of the plaintiff lawyers 
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worked at firms with fewer than 40 lawyers whereas about 80 per cent of the 

defendant representatives worked at firms with more than 40 lawyers. 

 

 

 

Accreditation 

The numbers of lawyers who were accredited in some area of the law were: 

 

− NSW plaintiff lawyers 6 

− NSW defendant lawyers 5 

− NSW lawyers 11 

 

− German plaintiff lawyers 4 

− German defendant lawyers 5 

− German lawyers 9 

 

In terms of the case categories studied, in both countries, no accreditation exists for 

building disputes and medical negligence. In Germany none exists for personal injury 

either. The only accreditation relevant to the case categories studied that can be 

obtained is in New South Wales for personal injury.  

 

Of the seven plaintiff lawyers and the six defendant lawyers interviewed in public 

authority cases four and three respectively were so accredited. Further, of the four 

plaintiff lawyers and the six defendant lawyers interviewed in medical negligence 

cases nil and one respectively were accredited as personal injury lawyers. 

 

Specialisation 

Each of the lawyers interviewed had at least one area of specialisation. The 

distribution by country and party is shown in the following table. 

 

Table A.3: distribution of number of areas of specialisation 

 
 New South Wales Baden-Württemberg 

 Plaintiff Defendant Plaintiff Defendant 

1 9 10 4 5 

2 3 3 6 4 

3  3 5 6 

4 2  3 1 

5    1 

7    1 

median 1 1 2 2.5 

n 14 16 18 18 

 

German lawyers interviewed had a higher number of areas of specialisation than 

NSW solicitors interviewed. In general, it appears that the areas of specialisation were 

relevant to the case at hand. 
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The clients 

 

Table A.4: The position in litigation of the clients 
 

  New South 

Wales 

Baden-Württemberg 

Same party* always 10 8 

 predominantly 11  

Both parties Plaintiff and Defendant 7 23 

Opponent 

party* 

predominantly 2 1 

Total number  30 32 
* as in the particular case on which lawyer was interviewed 

 

From the interview data it appears that solicitors in New South Wales are more likely 

to specialise in terms of party than lawyers in Baden-Württemberg. In New South 

Wales 21 out of 30 (70 per cent) solicitors interviewed had clients who were either 

always or predominantly plaintiffs or always or predominantly defendants. In Baden-

Württemberg, only eight out of 32 (25 per cent) lawyers interviewed specialised in the 

party they represented in the particular case, mostly in medical negligence cases.  

 

Table A.5: Who are the clients? 

 

 New South Wales Baden-Württemberg 

 Plaintiff Defendant Plaintiff Defendant 

Individuals only 6  1  

Individuals 

predominantly 
3 1 7 1 

Companies/corporatio

ns 
3 7 3  

Public authorities  4  2 

Mixture* 2 4 4 14 

N 14 16 15 17 
* mixture includes any combination of at least two of: individuals, insurance companies, corporations, public 

authorities. 

 

 

The following is worth noting. First, of lawyers interviewed, plaintiff representatives 

in both countries had individuals as clients more often than they did companies or 

public authorities. Secondly, while in New South Wales the clients of defendant 

representatives interviewed were predominantly corporate entities or public 

authorities, in Baden-Württemberg the defendant representatives interviewed had a 

diversity of clients. 
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Appendix B 

 

Interview Schedules 

 
B.1: Interview Schedule for NSW Judges 

 
I will ask you approximately 60 questions, some of which require a more elaborate answer 

than just a yes or no. Please take your time in answering my questions. My first questions will 

be of a general nature, with respect to civil litigation; the final questions will address the 

specific file. 

 

File Number: 

Subject Matter: 

Court: 

Gender of Trial Judge: 

Status of Trial Judge (Judge, Acting Judge, Retired Judge, Master): 

Date of Interview: 

Experience and Duties 

1. When were you appointed as a judge/Master at the District/Supreme Court of New 

South Wales?  

2. Roughly, how many trials would you preside over in one year? What proportion of 

those would be civil proceedings at first instance? What duties do you have in 

addition to presiding at first instance in civil cases (e.g. pre-trial conferences, 

administrative duties)? Is there a system of judicial specialisation on subject areas at 

the District/Supreme Court? If so, how does it operate? Is it possible, for instance, to 

self-nominate for a subject area? Are you or have you been such a specialist? If so, in 

what subject areas and since when or for what periods, respectively?  

3. Can you give me a brief summary of your professional career prior to your 

appointment as a judge at the District/Supreme Court? (practice specialisation?)  

Role of the judge 

4. What do you see as the role of the judge at a civil trial?  

5. What do you see as the role of the judge in pre-trial civil case management? 

Time factors and sources of complexity in civil litigation 

6. What is the average duration of pre-trial conferences before you (e.g. status hearing, 

directions hearing) (from … to … )? 

7. Do you have the opportunity to familiarise yourself with the court file before a pre-

trial conference or an interlocutory hearing? If so, do you use it? If no, why not? If 

yes, do you read all or parts only? If parts only, what parts do you read? How much 

time do you spend on average on reading from the court file before such a pre-trial 

conference? [If you do not have that opportunity, why not?] What is your view on the 

value of reading all or part of the court file before such a pre-trial conference or 

interlocutory hearing? 

8. In your opinion, what percentage of civil proceedings involves significant or difficult 

questions of law, that is, either what the law is or how it applies?  

9. What is the average duration of trials in civil proceedings before you? (from … to …)  

10. Do you have the opportunity to familiarise yourself with the court file before trial? If 

so, do you use it? If no, why not? If yes, do you read all or parts only? If parts only, 

what parts do you read? How much time do you spend on average on reading from 
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the court file before trial? [If you do not have that opportunity, why not?] What is 

your view on the value of reading all or part of the court file before trial? 

11. How much time do you spend on average on writing a judgment in a civil dispute?  

Do you give ex tempore judgments? If so, how often?  

12. How much time, if any, do you spend on average on researching and reading the law 

applicable to a civil dispute? (Do you rely on counsel in that respect?)  

How much time, if any, does your associate/tipstaff spend on researching the law 

applicable to a civil dispute? 

13. What factors contribute complexity to a civil case and why? 

The taking of evidence 

14. Are written statements or affidavits by ordinary lay witnesses (i.e. not experts) ever 

used instead of oral examination of the witness in court? If so, how often does this 

occur? Under what circumstances? What do you think of the potential value of 

generally using written statements or affidavits by ordinary lay witnesses instead of 

oral examination and cross-examination in court? 

15. Do you consider the present practice of ordinary lay witness examination and cross-

examination appropriate or satisfactory? If you feel the current position is 

unsatisfactory, in what respects? Do you have any strategies for dealing with this? Do 

you have any suggestions for change?  

16. What is your view on the desirability or undesirability of the court being permitted to 

summon witnesses? 

17. In your experience, in what percentage of civil proceedings are expert reports 

obtained and in which subject areas are the percentages the highest? 

18. Do you ever appoint an expert? Why/why not? (If answer = no, go to qu 24) If so, 

under what circumstances? 

19. In such cases, do you ask the parties to nominate an expert? Why/why not? How 

often? Do you ask the parties to agree on an expert? Why/why not? How often? In 

such cases, how often do the parties manage to agree on an expert? 

20. When you appoint an expert, how do you choose the expert? 

21. When you appoint an expert, does it ever occur that a party objects to the choice of 

expert? How often? If so, how do you deal with this? After the receipt of the court-

commissioned expert opinion, does it ever occur that a party applies for the 

appointment of a further expert? How often does this occur? And how do you deal 

with this? 

22. When you appoint an expert, do you limit the number of other (party-appointed) 

experts whose evidence may be adduced on the issue in question? Why/why not? 

23. When appointing an expert, do you set a time limit for the delivery of the expert 

opinion? If so, how long do you give the expert? If not, why not? 

24. Do you ever direct expert witnesses to confer and provide the court with a joint 

report? Under what circumstances? What is your view of the value of such a practice? 

25. Do you consider the present practice of expert evidence appropriate or satisfactory? If 

you feel the current position is unsatisfactory, in what respects? Do you have any 

strategies for dealing with this? Do you have any suggestions for change?  

26. Do you ever obtain the assistance of an advisor? If so, under what circumstances? 

Why/why not? 

27. Do you ever appoint a referee for inquiry and report? Why/why not? If so, with or 

without party application? In such cases, do you ask the parties to nominate a referee? 

Why/why not? Do you ask the parties to agree on a referee? Why/why not? If so, how 

often? In such cases, how often do the parties manage to agree on a referee? 

28. Do you consider the present practice of documentary evidence [excluding affidavits 

and witness statements] appropriate or satisfactory, for instance, discovery, subpoena 

for production, interrogatories? If you feel the current position is unsatisfactory, in 
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what respects? Do you have any strategies for dealing with this? Do you have any 

suggestions for change? 

29. What do you think of the potential value of the court being able to request the 

transmittal of documents, the existence of which emanates from one party‟s 

pleadings, from bodies such as hospitals (treatment records), public authorities 

(prosecution files re traffic accidents) or the like? 

30. Do you ever order a visual inspection (e.g. in building cases, of a building where 

defects are alleged) on party application? Why/why not? If yes, how often? Under 

what circumstances? 

31. Have you ever felt that the taking of evidence was necessary, which was not put 

forward by any of the parties, for instance a witness who was not called? If so, how 

often has this occurred? Do you have any strategies for dealing with this? 

Settlement 

32. What, from your perspective as a judge, are the most prevalent reasons for parties not 

to settle their dispute? (Focus on your experience as a judge rather than as 

counsel/solicitor) 

33. In your experience, what percentage of cases settles immediately before trial? 

34. What is your opinion on encouraging parties to settle their dispute? What role, if any, 

are you prepared to play in recommending that the parties settle? Why? If you do 

have such a policy, how do you proceed when you encourage a settlement? 

35. Do you as a judge have any role in ensuring that the terms of settlement between the 

parties in civil litigation are just? 

36. Do you think that judicial impartiality is/would be affected if a trial judge 

plays/played a role in settlement discussions? Why/why not? 

37. Do you ever encourage or compel litigants to resort to ADR processes? Why/why 

not? If so, do you favour mediation, arbitration, or neutral evaluation? Why? 

The assignment of cases 

38. How are cases assigned to you for trial? 

39. Are you satisfied with this system or would you prefer another? 

40. Is there a system in place at the District/Supreme Court to ensure parity of workloads 

among judges? If so, how does it work? Does it work satisfactorily? If not, do you see 

that as a problem? 

41. What is your view on the desirability or undesirability of the trial judge in a civil 

proceeding being responsible also for pre-trial case management of that case (like the 

individual docket system at the Federal Court)? (Is there any role that you think is or 

would be a positive involvement? Is there any role that you think is or would be 

undesirable?) 

Satisfaction with the civil litigation process 

42. What would you consider as the strengths of the civil litigation process in NSW? 

(pre-trial and trial) 

43. What would you consider as the weaknesses of the civil litigation process in NSW? 

(pre-trial and trial) 

44. What aspects of the civil litigation process, if any, do you think, are in need of reform 

[apart from what you already mentioned such as…]? Why? (pre-trial and trial)  

45. What, to your mind, are the most important attributes of an effectively conducted trial 

[apart from what you already mentioned such as…]? Does it occur that trials are not 

conducted as effectively as they might have been? If so, what in your experience are 

the most prevalent causes or reasons for this? 
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Parties’ Legal Representation 

46. How satisfied are you generally with the standard of legal representation before you? 

47. How important, would you say, are the skill and the competence of a litigant‟s lawyer 

[by which I mean solicitor and barrister] to the duration of the proceedings?  

48. How important would you say are the skill and the competence of a litigant‟s lawyer 

[solicitor and barrister] to the outcome of a case that results in a judgment? Have you 

ever felt that the outcome of a trial before you might well have been different if a 

litigant had been represented by a better lawyer? If so, how often? 

49. Do you ever advise one or both parties if their submissions are incomplete, if they 

haven‟t put relevant motions or if you have legal doubt? If so, under what 

circumstances? 

Questions directed at the specific file 

50. These proceedings lasted … from the receipt of the statement of claim at the court to 

the (first instance) judgment. Do you have any comment on the time taken by these 

proceedings?  

51. With regard to the time taken by these proceedings, were the most significant issues 

in this case more issues of fact or of law? How difficult was it to decide these issues? 

Why? 

52. Did you feel that these proceedings were conducted as effectively as they might have 

been? If not, in what respects was there a deficiency? 

53. In this proceeding there were … pre-trial conferences/interlocutory hearings. Do you 

have any comment on this number regarding these proceedings? 

54. In this proceeding there were … hearing days. Do you have any comment on the 

duration of the trial in these proceedings? 

55. You gave an oral/written judgment of … pages in this case. How long did it take you 

to formulate your judgment? 

56. How much time did you spend on researching and reading the relevant law in this 

case? How much time, if any, did your associate/tipstaff spend on it? 

57. Why in your opinion was there no settlement of the dispute in this case?  

58. Do you have any comment on the quality of the legal representatives in this case? In 

your opinion, did the quality of the legal representatives or their skills affect the time 

taken for these proceedings or the outcome of the proceedings? 

 

This is the end of the interview. Would you like to add anything? Would you like to ask me 

anything? 

I thank you very much indeed for the interview and for your valuable time. 
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B.2 Interview Schedule for Judges at the Regional Court Stuttgart 
 

I will ask you approximately 60 questions, some of which require a more elaborate answer 

than just a yes or no. Please take your time in answering my questions. My first questions will 

be of a general nature, with respect to civil litigation; the final questions will address the 

specific file. 

 

File Number: 

Subject Matter: 

Court: 

Gender of Trial Judge: 

Status of Trial Judge (Presiding judge of chamber, Associate Judge): 

Date of Interview: 

 

Experience and Duties 

1. When were you appointed as a judge at the Regional Court Stuttgart? 

(From when to when were you working as a judge at the Regional Court Stuttgart?) 

Are you appointed as a permanent judge/judge on probation? 

2. Roughly, how many proceedings per year are pending before you? What proportion 

of those cases are civil proceedings of first instance? 

3. What duties do you have in addition to preparing, hearing and deciding civil 

proceedings at first instance (e.g. of an administrative nature)? 

4. Is there a system of judicial specialisation on subject areas at the Regional Court 

Stuttgart and if so, how does it operate? Is it possible for instance to self-nominate for 

a subject area? Are you or have you been such a specialist? If so, in what subject 

areas and since when or for what periods, respectively?  

5. Can you give me a brief summary of your professional career after your Second State 

Examination in law? 

Role of the judge 

6. What do you see as the role of the judge in civil litigation? 

7. Do you think that the reform of the Code of Civil Procedure will change this role as 

of January 1, 2002? 

Time factors and sources of complexity in civil litigation 

8. In your opinion, what percentage of civil proceedings involves significant or difficult 

questions of law? 

9. How much time do you spend on average to prepare a civil dispute up to the 

judgment, without the hearing and the writing of the judgment? 

10. What is the average duration of oral hearings in civil proceedings before you, both 

with and without the taking of evidence?  

11. How much time do you spend on average on writing a judgment in a civil dispute?  

12. How much time do you spend on average on researching the law applicable to a civil 

dispute?  

13. What factors contribute complexity to a case and why? 

The taking of evidence 

14. Do you ever order a written witness statement instead of taking oral evidence of the 

witness at the hearing? 

15. What is your view on the potential value of generally using written witness 

statements? 
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16. Do you consider the present practice of witness examination appropriate? 

Do you ever swear in witnesses? (Under what circumstances would you do it/ why 

have you not done it so far?) 

17. In your experience, in what percentage of civil proceedings are expert opinions 

obtained and in which subject areas are the percentages the highest? 

18. In such cases, do you ask the parties to nominate an expert? Why/why not? 

Do you sometimes ask the parties to agree on an expert? 

19. In cases in which an expert opinion is necessary, how do you proceed when you 

choose the expert yourself?  

20. When an expert is appointed, does it ever occur that a party objects to the choice of 

expert? If so, how often? If so, how do you deal with this? 

After the receipt of the expert opinion, does it ever occur that a party applies for the 

appointment of a further expert? If so, how do you deal with this? 

21. Do parties ever submit a private written expert opinion? 

 (If such a private expert opinion is submitted, do you use it when making your 

decision?) 

Do you nevertheless appoint another expert? 

22. When appointing the expert, do you set a time limit for the delivery of the expert 

opinion? If so, what time limit do you set?/Why not? 

23. Do you consider the present practice of expert evidence appropriate? 

24. Do you summon the parties to appear at the hearing? If so, do you always hear the 

parties in person? 

Do you ever examine a party ex officio? Under what circumstances/why not? 

Do you ever examine a party on the motion of the opponent? 

25. Do you request the transmittal of files/documents ex officio? If so, how often? And 

why do you do this? Why not? 

26. Do you take evidence by visual inspection, if a party has made a motion for it or 

without a party motion? And how often does this occur approximately? 

27. Have you ever felt that the taking of evidence was necessary, for instance by witness 

examination, which was not put forward by any of the parties? If so, do you have any 

strategies for dealing with this when it occurs? 

Settlement 

28. What, from your perspective as a judge, are the most prevalent reasons for parties not 

to settle their dispute? 

29. Do you have any policy on actively encouraging parties to settle their dispute? If so, 

how do you proceed when you encourage a settlement? 

30. What, in your view, are the attributes of a just settlement? 

Do you as a judge have any role in ensuring that the terms of settlement between the 

parties are just? And what means are available to you to do this? 

31. Do you think that judicial impartiality is/would be affected if a judge plays/played a 

role in settlement discussions? Why/why not? 

The assignment of cases at the Regional Court Stuttgart 

32. How are cases assigned to your chamber or to you as reporting judge? 

33. Are you satisfied with this system, or would you prefer another? 

34. Does the system of the assignment of ensure parity of workloads among judges? 

35. According to what criteria does your chamber decide whether particular proceedings 

are to be transferred to a single judge? 
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Satisfaction with the civil litigation process 

36. What would you consider as the strengths of the civil litigation process or of the Code 

of Civil Procedure respectively? 

37. What would you consider as the weaknesses of the civil litigation process or of the 

Code of Civil Procedure respectively? 

38. Leaving aside the reform of the Code of Civil Procedure, what aspects of the civil 

litigation process, if any, do you think, are in need of reform? 

39. What is your opinion on the reform of the Code of Civil Procedure [as of 1 January 

2002]? 

40. What, to your mind, are the most important attributes of an effectively conducted 

hearing? Does it occur that hearings are not conducted as effectively as they might 

have been? 

41. Do you prefer written preparatory proceedings or an early first hearing? Why? 

Parties’ Legal Representation 

42. How satisfied are you generally with the standard of legal representation before you? 

43. How important, would you say, are the skill and the competence of a litigant‟s lawyer 

to the duration of the proceedings? 

44. How important would you say are the skill and the competence of a litigant‟s lawyer 

to the outcome of a case that results in a judgment? 

45. Do you ever have to advise one or both parties concerning the submission or 

complete submission of facts, relevant motions or legal doubt? 

Do you explain your views of the prospects of success or the taken evidence 

respectively? 

46. Has it ever occurred before you that a party has requested the assignment of a legal 

representative [according to § 78 b Code of Civil Procedure]? 

Questions directed at the specific file 

47. These proceedings lasted … from the receipt of the statement of claim at the court to 

the judgment. Do you have any comment on the time taken by these proceedings? 

48. With regard to the time taken by these proceedings, what were the most significant 

issues in this case and were they questions of facts or of law? 

How difficult was it to decide these issues? 

49. Did you feel that these proceedings were conducted as effectively as they might have 

been?  

50. How much time was spent in this case on establishing the facts of the case relating to 

liability? 

51. If relevant, how much time was spent in this case on establishing the facts concerning 

the quantum of damages? 

52. In this proceeding there was/were … date(s) for court hearings. Do you remember 

approximately how long it/each of them took? 

53. How long did it take you to formulate your judgment in this case? 

54. How much time did you spend on researching the law in this case? 

55. Why in your opinion was there no settlement of the dispute in this case? 

56. Do you have any comment on the quality of the legal representatives in this case?  

57. In your opinion, did the quality of the legal representatives/their skills affect the time 

taken for these proceedings or the outcome of the proceedings? 

 

This is the end of the interview. Would you like to add anything? Would you like to ask me 

anything? 

I thank you very much indeed for the interview and for your valuable time. 
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B.3: Interview Schedule for NSW Solicitors 
 

I will ask you approximately 60 questions, some of which require a more elaborate answer 

than just a yes or no. Please take your time in answering my questions. My first questions will 

be of a general nature, with respect to civil litigation; the final questions will address the 

specific file. 

 

File Number: 

Subject Matter: 

Court: 

Date of Interview: 

Experience and Duties 

1. How many lawyers work in your law firm [in Sydney]? (How many lawyers worked 

in the law firm where you worked while you were working on this particular case?) 

2. For how many years have you been practicing as a lawyer? 

3. What is your position within your law firm? (partner/associate)? 

4. What proportion of your practice is before the NSW District/Supreme Court, 

compared to, for example, your practice before the NSW Supreme/District Court?  

5. Do you generally represent plaintiffs, defendants or both? 

6. Are your clients predominantly firms, government/public authorities, individuals or a 

mixture of these? If it is a mixture, in what proportion, roughly? 

7. Are you accredited as a specialist lawyer in a particular subject area? If so, in which 

subject area? Are there any subject areas in which you primarily practice or which 

interest you in particular? If so, which ones? 

Legal Disputes and Settlements in Civil Proceedings at First Instance: 

8. Under what circumstances would you advise a client to take legal action rather than 

settling the dispute out of court, or conversely, under what circumstances would you 

advise a client to attempt to settle out of court instead of taking legal action?  

9. In general, do you give your clients the advice to attempt to settle their disputes 

instead of taking legal action? If so, what reasons do you give for that advice? If no, 

why not?  

10. Is there a particular time that you favour for settlement negotiations? (e.g. when 

instructions are first received, prior to filing a statement of claim/grounds of defence, 

immediately thereafter, right before or during the trial?) Why do you prefer that point 

in time? 

11. When you advise a client concerning a specific offer of compromise or settlement, 

either one that he should make or one received from the opponent, which aspects do 

you consider in your advice? 

12. In your experience, what are the most prevalent reasons for civil proceedings going to 

judgment rather than being settled, if that is the case? 

13. Do you advise your client to consider out-of-court arbitration or mediation? If so, 

how often do you do so (rarely/sometimes/often)? Why/why not? Under what 

circumstances? Do you favour arbitration or mediation and why? 

14. In your experience, do judges in civil proceedings take an active role to encourage the 

parties to settle their dispute? If so, when and how do they do so (pre-trial 

conference/trial/both)? 

15. Do you believe that judges should play an active role in encouraging the parties to 

settle their dispute? Why/why not? If so, how should judges proceed when 

encouraging parties to settle? In your opinion, what stage of the proceedings would 

be most conducive to judges encouraging settlement? 
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16. Do you think that judicial impartiality is/would be affected if a trial judge 

plays/played a role in settlement discussions? Why/why not? 

17. Do judges ever recommend or compel the use of out-of-court arbitration or mediation 

to the parties? If so, at what stage of the proceedings and how often does that occur? 

What is your view on judges recommending or compelling out-of-court dispute 

resolution mechanisms? 

Preparation and Conduct of Civil Law Proceedings at First Instance: 

18. Could you please briefly describe the tasks you have to perform for the preparation 

and conduct of a legal action? Within what time frame do you carry out these tasks?  

19. Which of these tasks take up most of your time? Why? 

20. Which factors contribute most to the duration of the proceedings at court, from the 

filing of an action to judgment? Why? 

21. Which factors most contribute complexity to a civil case? Why? 

22. Do you research the law applicable to your cases yourself? If so, how much time 

would you typically spend on researching the law applicable in a building 

dispute/medical negligence case/case concerning the liability of public authorities? If 

you do not research the law yourself, who performs this task for you: counsel or a 

staff member of your law firm? How much time would this person typically spend on 

that? 

23. How often, would you say, are significant or difficult questions of law involved in 

your cases? 

24. Do you commission expert reports in your building disputes/medical negligence 

cases/cases concerning the liability of public authorities? If so, how many per case 

would you typically commission (only one, more than one)? Why? If so, do you use 

such expert reports in settlement negotiations? How? 

25. Do you think that the preparation practice of the judges at the NSW District/Supreme 

Court for pre-trial case management in terms of whether and if so, how much of the 

file they have read, influences the duration of the proceedings? How/why not?  

Do you think that the preparation practice of the trial judges at the NSW 

District/Supreme Court in terms of whether and if so, how much of the file they have 

read or whether they were involved in pre-trial management of the case influences the 

duration of the hearing? How/why not? 

26. What is your view on the desirability or undesirability of the trial judge in a civil 

proceeding being responsible also for pre-trial case management of that case, akin to 

the individual docket system at the Federal Court? 

27. On average, in your experience, how many hearing days take place at the NSW 

District/Supreme Court in building disputes/medical negligence cases/cases 

concerning the liability of public authorities before the case is finalised by judgment?  

28. How would you describe the task of the court at a hearing? (Ideally)  

29. What do you think of the degree of judicial subject specialisation at the NSW 

District/Supreme Court? In your opinion, should there be more or less specialisation? 

Why? 

Satisfaction with the civil litigation process 

30. In your opinion, what are the strengths of the civil litigation process in NSW or the 

rules of procedure respectively? Why? 

31. In your opinion, what are the weaknesses of the civil litigation process in NSW or the 

rules of procedure respectively? Why? 

32. What aspects of the civil litigation process, if any, do you think, are in need of 

reform? 

33. What, to your mind, are the most important factors that contribute to effectively 

conducted civil proceedings, at the pre-trial stage? Why? 
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34. In your opinion, what are the most important factors that contribute to an effectively 

conducted trial? Why? 

The Taking of Evidence in Civil Proceedings at First Instance 

35. Do you speak with witnesses nominated by your client before you adduce their 

evidence in court? Do you prepare these witnesses for the taking of evidence? If not, 

does counsel? Why/why not? How? 

36. Is it ever the case that a written statement or affidavit by ordinary lay witnesses (i.e. 

not experts) is used instead of taking oral evidence of the witness at the hearing? If 

so, how often does this occur? Under which circumstances? What is your view on the 

potential value of generally using written statements or affidavits by ordinary lay 

witnesses (i.e. not experts) instead of oral examination and cross-examination in 

court? Why?  

37. What is your view on the desirability or undesirability of the court being permitted to 

summon witnesses? 

38. Do you consider the present practice of ordinary lay witness evidence appropriate or 

satisfactory? If you feel the current position is unsatisfactory, in what respects? Do 

you have any strategies for dealing with this? Do you have any suggestions for 

change? 

39. In your experience, in what percentage of civil proceedings are expert reports 

obtained and in which subject areas are the percentages the highest? 

40. In your experience, does the court ever appoint an expert? What is your view on the 

desirability or undesirability of the court being permitted to appoint an expert? Under 

what circumstances? If the court were to appoint an expert, how should this work in 

your opinion: selection, parties‟ nomination, number, etc.? 

41. In your experience, does the court ever direct expert witnesses to confer and provide 

the court with a joint report? Under what circumstances? What is your view of the 

value of such a practice? 

42. Do you consider the present practice of expert evidence appropriate or satisfactory? If 

you feel the current position is unsatisfactory, in what respects? Do you have any 

strategies for dealing with this? Do you have any suggestions for change?  

43. In your experience, does the court ever appoint a referee for inquiry and report? If so, 

under what circumstances? With or without party application? What is your view of 

the value of such a practice? 

44. Do you consider the present practice of documentary evidence, excluding affidavits 

and witness statements, appropriate or satisfactory, for instance, discovery, subpoenas 

for production, interrogatories? If you feel the current position is unsatisfactory, in 

what respects? Do you have any strategies for dealing with this? Do you have any 

suggestions for change? 

45. What do you think of the potential value of the court being able to request the 

transmittal of documents, the existence of which emanates from one party‟s 

pleadings, directly from bodies such as hospitals (treatment records), public 

authorities (prosecution files re traffic accidents) or the like? 

46. What is your opinion on the value of the court taking evidence by visual 

inspection/holding a view? What is your opinion on the judicial practice of taking 

evidence by visual inspection/holding a view? 

47. Have you ever been aware of the existence of relevant means of evidence that were 

not presented (either by you or your opponent), which could possibly have changed 

the outcome of the case significantly (witnesses, documents)? If so, how often has 

this occurred (rarely, sometimes, often)? 
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The Legal Representation of the Parties 

48. How important, would you say, are the skill and the competence of a litigant‟s 

solicitor to the duration of the proceedings? Why/in what respect? How important, 

would you say, are the skill and the competence of a litigant‟s counsel to the duration 

of the proceedings? Why/in what respect? 

Has it ever occurred that proceedings were conducted inefficiently, in your opinion, 

because the skills of the opponent‟s lawyer were below the requisite standard? 

49. How important, would you say, are the skill and the competence of a litigant‟s 

solicitor to the outcome of a case that results in a judgment? Why/in what respect? 

How important, would you say, are the skill and the competence of a litigant‟s 

counsel to the outcome of a case that results in a judgment? Why/in what respect? 

Have you ever felt the outcome might well have been different if the opponent had 

been represented by a better lawyer? If so, how often? 

Costs 

50. On what basis do you charge your client for your fees in civil proceedings: per time 

spent or a lump sum or some other system? (What is the hourly fee you charge for 

your time? If lump sum: how do you work out such a lump sum?) 

51. What is your opinion on the desirability or undesirability of calculating solicitors‟ 

fees according to a fee scale relative to the value of the claim in dispute and on the 

basis of fee units for certain items of work done? 

The Courts 

52. What do you see as the most important attributes of an ideal court or judge?  

53. What is your opinion on the court system or the courts before which you primarily 

practice? 

Questions directed at the Specific File 

54. These proceedings lasted … from the receipt of the statement of claim at the court to 

the judgment. Do you have any comment on the time taken by these proceedings?  

55. Did any other members of your law firm participate in working on this case? If so, 

how many and what did they do? 

56. What were the costs of these proceedings for your client [court fees; solicitors‟ fees; 

counsel fees; experts‟ fees; witnesses‟ expenses]? Do you have any comment on these 

costs? 

57. Did you commission private expert reports? If so, how many? 

58. Did you recommend a settlement out of court to your client? If so, with the opponent 

or his legal representative or did you recommend out-of-court arbitration or 

mediation? If not, why not? If there were attempts to settle the matter, at what point 

in time were they initiated? By whom? Why in your opinion were these attempts not 

successful/why was there no settlement of the dispute in this case? 

59. With regard to the time taken by these proceedings, were the most significant issues 

in this case more issues of fact or of law? How difficult, do you think, was it for the 

court to decide these issues? Why? 

60. Did you feel that these proceedings were conducted, both pre-trial and at trial, as 

effectively as they might have been? If not, in what respects was there a deficiency? 

What could have been done differently to make the proceedings more effective?  

61. How much time did you and other members of your firm spend in this matter on 

establishing the facts relating to liability/ denying liability? 

62. If relevant, how much time did you and other members of your firm spend in this 

matter on establishing the facts concerning the quantum of damages? 

63. How much time did you and other members of your firm spend in this case on the 

procedural aspects of preparing the legal action? 
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64. How much time, if any, did you and other members of your firm spend in this case on 

researching the relevant law? 

65. How much time did you and other members of your firm spend in this case on 

conducting the court proceedings from your first pleadings? 

66. In this proceeding there were … pre-trial conferences and interlocutory hearings. Do 

you have any comment on this number regarding these proceedings? 

67. In this proceeding there were … hearing days. Do you have any comment on the 

duration of the trial in these proceedings? 

68. How many ordinary and how many expert witnesses were called by your side? 

69. Do you have any comment on the performance of the first instance judge in this case? 

 

This is the end of the interview. Would you like to add anything? Would you like to ask me 

anything? 

I thank you very much indeed for the interview and for your valuable time. 
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B.4: Interview Schedule for German Lawyers 

 
I will ask you approximately 60 questions, some of which require a more elaborate answer 

than just a yes or no. Please take your time in answering my questions. My first questions will 

be of a general nature, with respect to civil litigation; the final questions will address the 

specific file. 

 

File Number: 

Subject Matter: 

Court: 

Date of Interview: 

Experience and Duties 

1. For how many years have you been practicing as a lawyer? 

2. What is your position within your law firm? 

3. What proportion of your practice is before the Regional Court Stuttgart? 

4. Do you generally represent plaintiffs, defendants or both? 

5. Are your clients predominantly firms, government/public authorities, individuals or a 

mixture of these? 

6. Are you admitted as a specialist lawyer in a particular subject area? 

Are there any subject areas in which you primarily practice or which interest you in 

particular? If so, which ones? 

Legal Disputes and Settlements in Civil Proceedings at First Instance 

7. Under what circumstances would you advise a client to take legal action rather than 

settling the dispute out of court, or conversely, under what circumstances would you 

advise a client to try to settle out of court instead of taking legal action? 

8. In general, do you give your clients the advice to try to settle their disputes instead of 

taking legal action? 

9. In your opinion, what are the most common reasons for clients to reject a settlement 

out of court and to prefer to take legal action instead [if that is the case]? 

10. Is there a particular time that you favour for settlement negotiations? E.g. prior to 

filing a statement of claim/grounds of defence, immediately thereafter, right before or 

during the last hearing?  

11. When you advise a client concerning a specific settlement proposal, either concerning 

the content of a proposal that s/he should make or a proposal received from the 

opponent, which aspects do you consider in your advice? 

12. In your experience, what are the most prevalent reasons for civil proceedings going to 

judgment rather than being settled [if that is the case]? 

13. Do you advise your clients to consider out-of-court arbitration or mediation 

respectively? 

Why/why not? 

14. In your experience, do judges in civil proceedings take an active role to encourage the 

parties to settle their dispute, and if so, when and how do they do so? 

15. Do you believe that judges should play an active role in encouraging the parties to 

settle their dispute? Why/Why not? If so, how should judges proceed? 

16. In your opinion, is judicial impartiality affected if judges play a role in settlement 

negotiations? Why/why not? 
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Preparation and Conduct of Civil Law Proceedings at First Instance 

17. What is your view on the value of independent evidence proceedings? Why? 

18. Could you please describe the tasks you have to perform for the preparation and 

conduct of a legal action? And within what timeframe do you carry out these tasks? 

19. Which of these tasks that you perform for the preparation and conduct of a legal 

action take up most of your time and why? 

20. Which factors contribute most to the duration of the proceedings at court, from the 

filing of an action to judgment? 

21. Which factors most contribute complexity to a civil case and why? 

22. Do you research the law applicable to your cases yourself? How much time would 

you typically spend on researching the law applicable in a medical 

negligence/building /public authority case? If you do not research the law yourself, 

who performs this task for you? How much time would this person typically spend on 

that? 

23. How often would you say, are difficult questions of law involved in your cases? 

24. Do you commission private expert opinions in your cases? Why/why not? 

25. Do you think that the preparation practice of the judges at the Regional Court 

Stuttgart influences the duration of the proceedings? In your opinion does it influence 

the duration of the proceedings whether written preparatory proceedings or an early 

first hearing is used? 

26. Who determines the timetable for the progress of a civil case at the Regional Court 

Stuttgart? Does the judge alone decide? The parties‟ representatives alone? Or the 

judge in consultation with the parties‟ representatives? 

27. On average, how many hearing dates take place at the Regional Court Stuttgart in 

medical negligence/ building /public authority cases before the case is finalised by 

judgment? 

28. How would you describe the task of the court at a hearing? (Ideally) 

29. What do you think of certain chambers at the Regional Court being assigned special 

subject areas? 

Satisfaction with the civil litigation process 

30. In your opinion, what are the strengths of the civil litigation process or the existing 

Code of Civil Procedure respectively? 

31. In your opinion, what are the weaknesses of the civil litigation process or the Code of 

Civil Procedure respectively? 

32. Leaving aside the reform of the Code of Civil Procedure, what aspects of the civil 

litigation process, if any, do you think, are in need of reform? 

33. What is your opinion on the reform of the Code of Civil Procedure [2002]? 

34. What, to your mind, are the most important factors that contribute to effectively 

conducted civil proceedings? 

35. If you picture ideal, effectively conducted civil proceedings, how often does it occur 

that civil proceedings are not conducted as effectively as they might have been? 

In your experience, what are the most prevalent reasons or causes for this? 

36. In your opinion, what are the most important factors that contribute to an effectively 

conducted hearing? 

37. If you picture an ideal effectively conducted hearing, how often does it occur that 

hearings are not conducted as effectively as they might have been? 

The taking of evidence in civil proceedings at first instance  

38. Do you speak with witnesses nominated by your client before you put them forward 

as evidence? Why/why not? 

Do you prepare witnesses for the taking of evidence? Why/why not? 
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39. Is it ever the case that a written witness statement is used instead of taking oral 

evidence from the witness at the hearing? If so, under which circumstances does that 

occur? 

What is your view on the potential general value of the practice of using written 

witness statements? Why? 

40. Do you consider the present practice of witness examination appropriate? 

41. In your experience, in what percentage of civil proceedings are expert opinions 

obtained, and in which subject areas are the percentages the highest? 

42. In medical negligence/ building /public authority cases, how often do you nominate a 

particular expert with or without the invitation of the court? 

How often do parties manage to agree on a particular expert with or without the 

invitation of the court? 

43. Do you consider the present practice of expert evidence appropriate? 

44. What is your opinion on hearing the parties in person? 

45. What is your opinion on the formal examination of the parties? 

46. What is your opinion on the court requesting transmittal of files or documents ex 

officio? 

47. What is your opinion on the value of taking evidence by visual inspection? What is 

your opinion on the judicial practice of taking evidence by visual inspection? 

48. Have you ever been in the situation that you have put forward means of evidence that 

the court did not use although you considered it necessary to win your case? 

49. Have you ever been aware of the existence of relevant means of evidence that was not 

put forward, either by you or your opponent, which could possibly have changed the 

outcome of the case significantly? If so, how often has this occurred? 

The legal representation of the parties 

50. How important, would you say, are the skill and the competence of a litigant‟s lawyer 

to the duration of the proceedings? 

Has it ever occurred that proceedings were conducted inefficiently, in your opinion, 

because the skills of the opponent‟s lawyer were below the requisite standard? 

51. How important would you say are the skill and the competence of a litigant‟s lawyer 

to the outcome of a case that results in a judgment? 

Have you ever felt the outcome might well have been different if the opponent had 

been represented by a better lawyer? If so, how often? 

Costs 

52. On what basis do you charge your client for your fees in civil proceedings? 

According to the scale of fees, or do you agree on a fee outside the fee scale? 

53. What is your opinion on the calculation of fees according to the Federal Statute on 

Attorneys‟ Fees (BRAGO)? 

The Courts 

54. What do you see as the most important attributes of an ideal court or judge? 

55. What is your opinion on the court system or the courts before which you primarily 

practice? 

Questions directed at the specific file  

56. These proceedings lasted … from the receipt of the statement of claim at the court to 

the first instance judgment. Do you have any comment on the time taken by these 

proceedings? 

57. Do you have any comment on the costs of these proceedings for your client? 

58. Did your client have legal expenses insurance? 
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59. Did any other member/s of your law firm participate in working on this case? If so, 

how many? 

60. Did you commission private expert opinions? 

61. Did you recommend a settlement out of court to your client? 

Were attempts made to settle these proceedings? If so, who initiated them, and at 

what point in time? Why were they not successful? 

62. With regard to the time taken by these proceedings, what were the most significant 

issues in this case? Were they questions of fact or of law? 

What material was required to resolve these issues? 

How difficult, do you think, was it for the court to decide these issues? 

63. Did you feel that these proceedings were conducted as effectively as they might have 

been? 

(In what respects were they not of optimal efficiency? What could have been done 

differently?) 

64. How much time did you spend in this matter on establishing the facts relating to 

liability/ denying liability? 

65. If relevant, how much time did you spend in this matter on establishing the facts 

concerning the quantum of damages? 

66. How much time did you spend in this case on the preparation of the legal action, not 

including the establishment of the facts? 

67. How much time did you spend in this case on researching the relevant law? 

68. How much time did you spend in this case on conducting the court proceedings from 

the time of your first pleadings, not including the hearings? 

69. In these proceedings there was/were … date(s) for court hearings. Do you remember 

how long it/these took? 

70. Do you have any comment on the performance of the first instance court in this case? 

 

This is the end of the interview. Would you like to add anything? Would you like to ask me 

anything? 

I thank you very much indeed for the interview and for your valuable time. 
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Appendix C 

 
Example German file including pleadings and court orders:

1096
 

 

1) Statement of claim dated 18/10/99, received by the court on 19/10/99: 

Issued by [name and address], plaintiff 

 

Legal representative: [name and address] 

 

Against 

 

Insurance Company [name and address], represented by the managing director [name, 

address, insurance policy number], defendant 

 

Cause of action: claim founded on insurance contract 

 

In the name of the plaintiff and under the plaintiff‟s power of attorney I hereby take 

legal action against the defendant. My motion will be for the court to decide by 

judgment: 

 

The defendant is held liable to pay $ x to the plaintiff plus x% interest since 13/9/99. 

 

Reasons: 

 

The plaintiff was the owner of a Harley Davidson motorcycle, [type and registration 

number]. This motorcycle was stolen from the plaintiff on Saturday evening, 29/8/98 

in [town], where it was parked in the car park [location] while the plaintiff visited the 

nearby cinema with his wife. 

 

Means of evidence: Testimony by the plaintiff‟s wife [name and address] 

                                 Transmittal of prosecution file Stuttgart [file number] 

 

The defendant commissioned an expert report with regard to the value of the 

motorcycle. This was provided by [institution and name of expert] on [date] and 

indicated the value of the motorcycle at the time of the theft as DM 19,600.-.  

 

Means of evidence: Expert report dated [date], annexed 

 

The plaintiff had of course notified the defendant of the theft of the motorcycle, which 

was insured by the defendant under policy number x against theft amongst other risks. 

The plaintiff repeatedly demanded that the defendant pay him for his loss suffered as 

a result of the theft. Finally the defendant responded by letter dated [date] that it could 

not as yet comment conclusively on the matter. By letter dated [date], which referred 

to the defendant‟s letter dated [date], the defendant was therefore requested once 

again by the undersigned to pay the plaintiff the amount of DM 19,600.- plus x% 

interest since 13/9/99. 

 

                                                 
1096

 Provided by primary author‟s brother who practices as a lawyer in Stuttgart, but was not involved 

with the research for the project. 
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Means of proof: letter by the undersigned to the defendant dated [date], annexed 

 

The value in dispute is DM 19,600.- The advance on the court costs of DM 1,155.- is 

attached in the form of a bank cheque. 

Signature 

 

2) Court order dated 20/10/99, file number: 

An early first hearing is set for 18/11/99 at 9am in court room [number] in court house 

[address]. 

The defendant is to seek legal representation and to respond to the attached statement 

of claim via its lawyer within a period of 2 weeks after service of the statement of 

claim if it wants to defend itself against the claim. 

The prosecution file Stuttgart [file number] is to be transmitted to this court. 

 

3) Court order dated 25/10/99, file number: 

In the matter [plaintiff name] against [defendant name], following a request by the 

plaintiff representative, the 18/11/99 date set for the early first hearing is changed to 

25/11/99 at 3.30pm in court room [number] in court house [address]. 

 

4) Notice of defence, dated 29/10/99, court file number: 

In the matter [plaintiff name] against [defendant name] we hereby indicate that the 

defendant has instructed us to act on its behalf and wants to defend the claim. 

We request an extension of the time to respond to the statement of claim until 

11/11/1999 since the defendant received the statement of claim on 21/10/99 and a 

discussion with the responsible employee of the defendant can only occur in the 

second week of November on the grounds of his absence from work due to illness. 

Signature 

 

5) Court order dated 5/11/99, file number: 

In the matter [plaintiff name] against [defendant name], the time for the defendant to 

file its grounds of defence is extended until 11/11/99. 

 

6) Grounds of defence, dated 6/11/99, court file number: 

In the matter [plaintiff name] against [defendant name] we hereby indicate that we 

will put the following motion in the name of and under power of attorney by the 

defendant: 

 

The plaintiff‟s claim is dismissed. The costs are to be borne by the plaintiff. 

 

Reasons: 

Facts: 

On [date] the defendant applied for an insurance contract with the defendant for the 

motorcycle, the details of which he indicated as manufactured by Harley Davidson 

[type and registration number and date]. 

 

Means of proof: Insurance application dated [date], annexed 

 

On Saturday [date], the plaintiff entered the police station [location and time] and 

alleged to police constable [name] that the above mentioned motorcycle, insured by 
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the defendant, had been stolen from him. He had the keys for the motorcycle and the 

lock with him. He also informed the police constable that a second key existed 

for the motorcycle but not for the lock. 

 

Means of proof: Notes of police constable [name], page 4 of the police file 

 

On [date] the plaintiff contacted the representative of the defendant Mr [name], 

informed him of the theft of his motor cycle, indicating the damage as DM 30,000.-, 

and filled in the respective notification form of damage. 

 

Means of proof: Testimony by Mr [name and address], employee of the defendant 

                           notification form of damage, annexed. 

 

The defendant then sent the plaintiff a questionnaire form, which indicated in bold 

above the space for the signature that consciously untruthful or incomplete responses 

can lead to the loss of insurance protection, even if the insurance company does not 

sustain any damage as a result. 

 

Means of proof: questionnaire form, annexed. 

 

In this questionnaire form, filled in and signed by the plaintiff, he indicated on page 1 

that the motor cycle had been built from parts by himself. He supplemented this by an 

account according to which the total expenses for the motor cycle in question had 

been DM 37,775.72, not including his time of work on it. 

 

Means of proof: account dated [date], annexed. 

 

Further, the plaintiff provided a number of photos showing the motor cycle in 

question. The defendant sent these photos on to the expert institution [name], 

requesting a report on the value of the motor cycle. In his expert report, expert Mr 

[name] came to the conclusion that the replacement value of the motor cycle was 

merely DM 19,600.-. This result was based on the reason that . . . 

 

Means of proof: Expert report dated [date], annexed 

                           Expert testimony by Mr [name and address of expert] 

 

Once the plaintiff had been notified of the result of the expert valuation, he insisted 

that an original Harley Davidson frame and not a copy had been used. 

 

Means of proof: Testimony by Mr [name and address], employee of the defendant 

 

In light of this allegation, the expert Mr [name] was asked to provide supplementary 

comments to his original report. 

In his supplementary report the expert explained that . . . 

 

Means of proof: Supplementary expert report dated [date], annexed 

                           Expert testimony by Mr [name and address of expert] 
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The doubts regarding the plaintiff‟s story arising from the supplementary expert 

report and the circumstances of the alleged theft caused the police to carry out an 

investigation against the plaintiff on the grounds of false allegation of a crime. … 

 

Means of proof: Testimony by police constable [name, address] . . . 

 

The above circumstances caused the defendant to withhold the last claimed amount of 

DM 19,600.- from the plaintiff. 

 

The legal position: 

[2 pages of submissions follow which refer to the law on standard conditions in 

insurance contracts, a commentary on motor vehicle insurance law, four Regional 

Court Stuttgart decisions on similar facts, and two decisions of the Federal Supreme 

Court on motor vehicle insurance law in similar fact situations.] 

All the above leads to the conclusion that the claim is to be dismissed. Signature 

 

7) Reply, dated 25/11/99, court file number: 

Very urgent: Please present to judge [name] immediately 

 

In the matter [plaintiff name] against [defendant name] we comment on the 

defendant‟s grounds of defence as follows: 

It is correct that the plaintiff concluded the insurance contract with the defendant on 

20/9/96 and indicated the motor cycle as manufactured by Harley Davidson. It is also 

correct that the plaintiff indicated his loss as DM 30,000.-. This is because the total 

expenses of the plaintiff, without taking account of his working time, were DM 

37,000.- This can be easily seen if one adds the single parts as offered in the parts lists 

and catalogues of relevant merchants. 

 

Means of proof: expert report 

 

It is also correct that the plaintiff founded the value of his claim on the value arrived 

at by the defendant‟s expert [name], in order to avoid all discussion about the value of 

the motor cycle. 

But the legal opinion of the defendant that the motor cycle would not have had its 

registration renewed because a copy of the frame had been used is fundamentally 

incorrect. 

 

Means of proof pointing out that the defendant owes the burden of proof: new expert 

report 

 

The plaintiff did assume when he put together the parts that he had an original Harley 

Davidson frame available and is convinced to the present day that the frame was an 

original. 

 

Means of proof: new expert report 

 

The defendant expert [name] came to the conclusion that a copy had been used purely 

because he thought to be able to tell from photographs. But this is not so. The 

defendant‟s expert‟s allegation that it was a copy is expressly denied. He acquired the 

frame from merchant [name and location] who acted on commission by the original 
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owner. Both the plaintiff and merchant [name] were convinced that the frame was an 

original. 

 

Means of proof: Testimony by [merchant] Mr [name and address] 

 

When the plaintiff had finished the motor cycle, it was fully checked and certified as 

safe and was fully registered. 

 

The fact that an investigation had originally been conducted against the plaintiff does 

not prove anything at all in a civil proceeding, since the investigation and prosecution 

was dropped . . . 

 

The defendant is to be held liable to the plaintiff as per our previous motion. 

 

8) Transcript of oral hearing 25/11/99, file number: 

In the matter [plaintiff name and address], plaintiff 

represented by lawyer [name and address] 

against  

[defendant name and address], represented by the managing director [name], 

defendant 

represented by lawyer [name and address] 

The following appeared when the matter was called up: 

For the plaintiff: lawyer [name] 

For the defendant: lawyer [name] with Mr [name; defendant employee in charge] 

 

The defendant representative receives copies of the plaintiff‟s reply dated 25/11/99. 

The plaintiff puts the motions as stated on p 2 of the statement of claim dated 

18/10/99. 

The defendant puts the motion to dismiss the claim. 

The parties are informed on the difficulties regarding the evidentiary position. The 

plaintiff representative especially is informed that he has to prove the facts. The 

defendant merely has to prove that objectively a breach of contract occurred. 

Therefore the plaintiff also has to prove that he acted neither intentionally nor grossly 

negligently. 

After discussing the factual and legal position, the parties conclude the following 

revocable settlement: 

1. The defendant commits to paying the plaintiff DM 12,000.- 

2. Of the costs of the proceedings the plaintiff bears 40% and the defendant 60%. 

3. The parties are entitled to revoke this settlement by legal submissions to the court 

until 9/12/99. 

Value of the claim in dispute: DM 19,600.- 

The defendant representative requests the right to respond to the plaintiff reply dated 

25/11/99 in case the settlement is revoked. He points out that he will be on holidays 

from 9/12/99. 

Order: 

1. The defendant representative is entitled to make submissions until 20/1/2000. 

Date for the decision is set for 27/1/2000 at 7.45am, court room [number]. 

Signature  

(The settlement was not revoked so that both times scheduled for further submissions 

and further hearing date became redundant) 
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Appendix D 

 

Comparability of cases analysed: complexity 
 

The empirical data obtained on the issue of complexity include interview and court 

file analysis data. The interview data give an insight into how lawyers and judges 

interviewed perceive complexity.  

 

Interview data 

All interviewees were asked which factors contribute complexity to a civil case. In 

both countries, none of the interviewees mentioned the monetary value at stake as a 

source of complexity. On the contrary, as reported in chapter 3, in answer to the 

question about their views on the desirability or undesirability of a statutory fee scale 

for the calculation of lawyers‟ fees, relative to the value of the claim in dispute and on 

the basis of fee units for items of work done, the objection most frequently raised by 

solicitors in New South Wales was that the amount of work is often disproportionate 

to the value of the claim:  
 

The complexity of the matter isn‟t necessarily consequent on the dollar. 

Defendant representative, NSW 
 

This was also the primary reason why about a third of the lawyers interviewed in 

Baden-Württemberg expressed some dissatisfaction with the German statutory fee 

scale: 

 

[T]here are . . . cases with a very minimal value of the claim in dispute, which in 

part are legally very complex and difficult. Defendant representative, BW 

 

This suggests that the lack of comparability in monetary values does not result in a 

lack of comparability of the cases analysed.  

 

In answer to the question which factors contribute complexity to a civil case, the 

majority of solicitors and judges interviewed in New South Wales and the majority of 

German lawyers most frequently mentioned aspects related to complexity of fact, 

primarily due to conflicting witness or expert evidence and inherent in complex 

technical areas such as medicine or engineering. German judges most frequently 

mentioned aspects related to legal representation, especially poor quality submissions 

and lack of preparation.  

 

The factor mentioned second most frequently as a factor contributing complexity to a 

civil case by interview participants in both systems, especially judges, was 

complexity of the law.  

 

In both systems only a small number of interviewees attributed complexity to the 

number of parties, the number of cross-claims, the number of issues between the 

parties or to large numbers of documents. 

 

Overall interviewees in New South Wales and Baden-Württemberg thus had 

substantially similar perceptions on which factors contribute complexity to a civil 

case: primarily complexity of fact, followed by complexity of law.  
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Court file analysis data 

In terms of the comparability of the cases analysed in both countries, the comparative 

degree of complexity of law involved in the cases analysed cannot be measured in a 

meaningful way. Below, the court file analysis data with respect to complexity of fact 

and complexity due to the number of parties, cross-claims or issues involved will be 

reported. 

 
Complexity of fact 

With regard to complexity of fact due to conflicting expert evidence, Appendix K, 

table K.2 shows that while 72 of German court files analysed (60 per cent) had expert 

involvement, in 59 of these the expert was court-appointed and only 25 files had 

expert reports on behalf of the plaintiff and ten had expert reports on behalf of the 

defendant. In other words, conflicting expert evidence was relatively rare in the 

German court files analysed. In contrast in New South Wales, as shown in Appendix 

K, table K.1A, 101 of NSW court files analysed (83.5 per cent) had expert reports on 

file, and 98 of these had expert reports on behalf of the plaintiff (table K.3A) and 84 

had expert reports on behalf of the defendant. In other words, conflicting expert 

evidence was common in the NSW cases analysed.  

 

With regard to complexity of fact due to conflicting lay witness evidence, Appendix I, 

tables I.5 and I.6 show that witnesses for the plaintiff and witnesses for the defendant 

were examined in 84 of the NSW cases and in 77 of the German cases analysed in 

which witnesses were examined at trial. Conflicting lay witness evidence was thus 

slightly more frequent in the NSW cases analysed.  

 

With regard to the numbers of interviewees in both countries mentioning the number 

of parties, cross-claims or issues as a source of complexity, the comparability of the 

sampled cases can be elucidated by the quantitative analysis below.  

 
Number of parties  

Appendix D, table D.3 shows that there was no significant statistical difference with 

regard to the median number of litigants involved in the cases analysed in all three 

courts. The great majority of cases in both countries involved only one plaintiff (table 

D.1).  NSW cases had a slightly higher number of defendants, but the difference is 

not statistically significant (table D.2), especially when taking into account that in the 

analysis of NSW cases, all cross-defendants with the exception of the plaintiff were 

included in the number of defendants. That makes the cases analysed comparable. 
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Table D.1: Litigants: number of plaintiffs 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

N 40 40 25 15 80 

  Mean 1.10 1.15 1.12 1.20 1.13 

  Median 1.00 1.00 1.00 1.00 1.00 

  Std. Deviation .30 .48 .44 .56 .40 

  Minimum 1 1 1 1 1 

  Maximum 2 3 3 3 3 

building N 40 40 25 15 80 

  Mean 1.10 1.28 1.12 1.53 1.19 

  Median 1.00 1.00 1.00 1.00 1.00 

  Std. Deviation .30 .82 .33 1.25 .62 

  Minimum 1 1 1 1 1 

  Maximum 2 5 2 5 5 

public authority N 40 41 26 15 81 

  Mean 1.10 1.10 1.04 1.20 1.10 

  Median 1 1.00 1 1 1 

  Std. Deviation .30 .37 .20 .56 .34 

  Minimum 1 1 1 1 1 

  Maximum 2 3 2 5 5 

Total N 120 121 76 45 241 

  Mean 1.10 1.17 1.09 1.31 1.14 

  Median 1 1.00 1 1 1 

  Std. Deviation .30 .59 .33 .85 .47 

  Minimum 1 1 1 1 1 

  Maximum 2 5 3 5 5 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

470 

 

Figure D.1: Percentage of cases with one plaintiff by dispute type and court  
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Table D.2: Litigants: number of defendants 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

N 40 40 25 15 80 

  Mean 1.65 1.53 1.32 1.87 1.59 

  Median 1 1.00 1 2 1 

  Std. Deviation 1.14 .75 .63 .83 .96 

  Minimum 1 1 1 1 1 

  Maximum 6 4 3 4 6 

building N 40 40 25 15 80 

  Mean 1.48 1.60 1.24 2.20 1.54 

  Median 1 1.00 1 2 1 

  Std. Deviation 1.63 .98 .44 1.32 1.34 

  Minimum 1 1 1 1 1 

  Maximum 11 5 2 5 11 

public authority N 40 41 26 15 81 

  Mean 1.08 1.56 1.27 2.07 1.32 

  Median 1 1.00 1 1 1 

  Std. Deviation .27 1.05 .72 1.33 .80 

  Minimum 1 1 1 1 1 

  Maximum 2 5 4 5 5 

Total N 120 121 76 45 241 

  Mean 1.40 1.56 1.28 2.04 1.48 

  Median 1 1.00 1 2 1 

  Std. Deviation 1.18 .93 .60 1.17 1.06 

  Minimum 1 1 1 1 1 

  Maximum 11 5 4 5 11 
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Figure D.2: Percentage of cases with one defendant by dispute type and court  
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Table D.3: Litigants: total number 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

N 40 40 25 15 80 

  Mean 2.75 2.68 2.44 3.07 2.71 

  Median 2 2.00 2 3 2 

  Std. Deviation 1.26 .86 .71 .96 1.07 

  Minimum 2 2 2 2 2 

  Maximum 7 5 4 5 7 

building N 40 40 25 15 80 

  Mean 2.57 2.87 2.36 3.73 2.72 

  Median 2 2.00 2 3 2 

  Std. Deviation 1.68 1.38 .64 1.83 1.53 

  Minimum 2 2 2 2 2 

  Maximum 12 8 4 8 12 

public authority N 40 41 26 15 81 

  Mean 2.17 2.66 2.31 3.27 2.42 

  Median 2 2.00 2 3 2 

  Std. Deviation .38 1.15 .84 1.39 .89 

  Minimum 2 2 2 2 2 

  Maximum 3 6 5 6 6 

Total N 120 121 76 45 241 

  Mean 2.50 2.74 2.37 3.36 2.62 

  Median 2 2.00 2 3 2 

  Std. Deviation 1.24 1.15 .73 1.43 1.20 

  Minimum 2 2 2 2 2 

  Maximum 12 8 5 8 12 
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Figure D.3: Percentage of cases with two litigants by dispute type and court  
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Number of cross-claims  

Appendix D, table D.4 shows that the percentage of cross-claims was more than twice 

as high in the NSW cases than in the German ones, and the number of cross-claims 

for cases involving cross-claims was higher in the NSW cases than in the German 

ones as well (table D.5). While cross-claims may contribute to complexity, the higher 

incidence of these in the NSW cases does not automatically mean that the NSW cases 

were more complex. The difference lies in regulation: in Germany defendants raise 

all those issues in their grounds of defence that Australian defendants would raise in a 

cross-claim,
1097

 and a German cross-claim almost always signals third-party 

involvement, such as a claim for indemnity, while in the NSW cases analysed cross-

claims frequently were cross-claims between original litigants.  

 

 
Table D.4: Cross-claims by dispute and court 
 

Type of dispute   COUNTRY NSW Courts 

    RC St NSW DC SC 

medical 
negligence 

number 4 4 1 3 

  percent 10.0% 10.0% 4.0% 20.0% 

  total 40 40 25 15 

building number 8 25 16 9 

  percent 20.0% 64.1% 66.7% 60.0% 

  total 40 39 24 15 

public authority number 5 13 6 7 

  percent 12.5% 31.7 23.1% 46.7% 

  total 40 41 26 15 

Total number 17 42 23 21 

  percent 14.2% 35.0% 30.7% 42.2% 

  total 120 120 75 45 
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 The primary example is mutual debts, which in New South Wales can be pleaded only in the form 

of a cross-claim: Stehar Knitting Mills Pty Ltd v Southern Textile Convertors Pty Ltd (1980) 2 

NSWLR 514. In Germany the defendant would raise a mutual debt in the defence: A Freckmann and T 

Wegerich, The German Legal System (Sweet & Maxwell, 1999) p 157. 
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Table D.5: Number of cross-claims for cases with cross-claims 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

N 4 4 1 3 8 

  Mean 1.75 2.00 2.00 2.00 1.88 

  Median 1.00 2.00 2.00 2.00 1.50 

  Std. Deviation 1.500 .82 . 1.000 1.126 

  Minimum 1 1 2 1 1 

  Maximum 4 3 2 3 4 

building N 8 25 16 9 33 

  Mean 2.00 1.64 1.19 2.44 1.73 

  Median 1.00 1.00 1.00 1.00 1.00 

  Std. Deviation 1.512 2.20 .403 3.609 2.035 

  Minimum 1 1 1 1 1 

  Maximum 5 12 2 12 12 

public authority N 5 13 6 7 18 

  Mean 1.40 2.54 1.50 3.43 2.22 

  Median 1.00 1.00 1.00 3.00 1.00 

  Std. Deviation .548 2.33 1.225 2.760 2.045 

  Minimum 1 1 1 1 1 

  Maximum 2 9 4 9 9 

Total N 17 42 23 19 59 

  Mean 1.76 1.95 1.30 2.74 1.90 

  Median 1.00 1.00 1.00 2.00 1.00 

  Std. Deviation 1.251 2.15 .703 2.960 1.927 

  Minimum 1 1 1 1 1 

  Maximum 5 12 4 12 12 
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Number of issues  

Table D.6 presents a quantitative analysis of the percentage of cases in each of the 

three courts involving certain main issues before trial. Generally speaking, most of 

the issues in the list were in dispute more often in the NSW cases than in the German 

ones. The likely reason for this finding lies in the different regulation of the pleadings 

rules, as discussed in chapter 6.
1098

  

 

Differences in the number of issues in the category of public authorities can in 

addition largely be explained by the fact that as table D.8 shows, only 35 per cent of 

the German cases in this category involved a personal injury claim compared with 

90.3 per cent of the NSW cases. 

  

In the category of building disputes, an additional reason for the differences in the 

number of issues lies in two aspects of substantial law: first, in New South Wales a 

claim based on defective building work can be pleaded in both tort and contract, 

while German law categorises the same issues as contractual only. Secondly, with 

respect to the issue of quantum of damages, German contract law allows a wider 

range of remedies than Australian law and German plaintiffs often seek remedies 

other than damages.  

 
 

                                                 
1098

 In New South Wales the pleadings rules generally allow defendants to confine grounds of defence 

to “the defendant denies” and “the defendant does not admit” statements, which enables defendants to 

put every single plaintiff allegation at issue should they wish to do so, while in Germany defendants 

must allege the facts supporting their defence completely, precisely and truthfully and substantiate 

those facts by nominating evidence. 
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Table D.6: Main issues by dispute type and court: percentage of cases with each issue 
 

Dispute 
type 

Medical negligence Building Public authority 

Court R
C 
St 

NSW DC 
NSW 

SC 
NSW 

RC 
St 

NSW DC 
NSW 

SC 
NSW 

RC 
St 

NSW DC 
NSW 

SC 
NSW 

Tort: duty 
of care 

0.0 22.5 16 33.3 0.0 17.5 20 13.3 32.5 78 76.9 80 

Tort: 
breach of 
duty 

92.
5 

97.5 96 100 0.0 35 32 40 92.5 95.1 96.2 93.3 

Tort: 
causation 

90 97.5 96 100 2.5 32.5 28 40 57.5 95.1 96.2 93.3 

Payment 
due 

7.5 0.0 0.0 0.0 65 60 68 46.7 0.0 0.0 0.0 0.0 

Defective 
perform. 

5.0 7.5 12 0.0 70 75 92 46.7 0.0 0.0 0.0 0.0 

Trade 
Practices 
Act 

0.0 2.5 0.0 6.7 0.0 32.5 24 46.7 2.5 2.4 3.8 0.0 

Damages 
quantum 

90 97.5 100 93.3 7.5 80.0 84 73.3 80.0 97.6 100 93.3 

Contrib. 
neg. 

12.
5 

10 4.0 20 2.5 12.5 4.0 26.7 57.5 80.5 96.2 53.3 

Limitation 
period 
ended 

5.0 22.5 12.0 40 15 5.0 8.0 0.0 5.0 12.2 11.5 13.3 

Other 
defences 

0.0 7.5 4.0 13.3 7.5 22.5 24 20 12.5 19.5 11.5 33.3 

Other 
issues 

20 22.5 12 40 55 40 24 66.7 5.0 22 7.7 46.7 

Sample 
size 

40 40 25 15 40 40 25 15 40 41 26 15 
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Table D.7: Distribution of outcomes within dispute type for each court – percentage of 
cases in each outcome type 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

 plaintiff wholly 10.3 10.0 8.0 13.3 10.1 

   plaintiff partly 23.1 30.0 40.0 13.3 26.6 

   defendant 66.7 60.0 52.0 73.3 63.3 

  N 39 40 25 15 79 

building  plaintiff wholly 7.7 17.9 8.3 33.3 12.8 

   plaintiff partly 51.3 53.8 62.5 40.0 52.6 

   defendant 41.0 28.2 29.2 26.7 34.6 

  N 39 39 24 15 78 

public authority  plaintiff wholly 2.5 4.9 .0 13.3 3.7 

   plaintiff partly 12.5 51.2 57.7 40.0 32.1 

   defendant 85.0 43.9 42.3 46.7 64.2 

  N 40 41 26 15 81 

 
 

Table D.8: Distribution of personal injury cases by court and dispute type 
 

dispute type   R DC SC NSW 

medical negligence Number PI cases 40 25 15 .40 

  % of all cases 100.0 100.0 100.0 100.0 

 Number of wins 9 12 4 16 

 % wins among PI cases 22.5 48.0 26.7 40.0 

 n 40 25 15 40 

building Number PI cases 0 0 1 1 

  % of all cases   6.7 2.5 

 Number of wins   1 1 

 % PI cases   100.0 100.0 

  n 40 25 15 40 

public authority Number PI cases 14 26 11 37 

  % of all cases 35.0 100.0 73.4 90.3 

 Number of wins 4 15 7 22 

 % wins among PI cases 28.6 57.7 63.6 59.5 

  n 40 26 15 41 

all Number PI cases 55 51 27 78 

 % of all cases 45.0 67.1 60.0 64.4 

 Number of wins 13 27 12 39 

 % wins among PI cases 23.6 52.9 44.4 50.0 

 n 120 76 45 121 

 

The percentage of German cases involving a personal injury was 45 per cent and the 

corresponding percentage of NSW cases was 64 per cent. 
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All medical negligence cases were personal injury cases whereas only one NSW 

building case involved a personal injury. Public authority cases at the German court 

were less likely to involve a personal injury than similar cases in NSW ─ 35 per cent 

in Germany, 90 per cent in NSW. All NSW District Court public authority cases 

involved a personal injury and about three quarters of NSW Supreme Court public 

authority cases involved a personal injury. 

 

The chances of receiving compensation were higher in the NSW courts than in the 

German court ─ 24 per cent of plaintiffs in personal injury cases at the German court 

received compensation, whereas 50 per cent of personal injury plaintiffs in the 

combined NSW courts received compensation.  

 

The definition of total damages differed between the Germany and Australia. The 

German amount did not include interest payments awarded on payments for past 

economic loss whereas the Australian did. In all 13 German cases where damages 

were awarded, interest payments were made. For comparability, the total amounts 

awarded in the 13 German cases were adjusted for interest payments and then 

converted from Deutschemark to Australian dollars.  
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Compensation awards 

The level of compensation varied by country, court and dispute type as can be seen 

from Table D.9 and the accompanying Figure D.4.  

 
Table D.9: Level of compensation (AUD)  
 

Type of 
dispute 

  COUNTRY NSW Courts 

    RC St NSW DC  SC  

 medical 
negligence 

Mean $82,088.10 $1,157,912.94 $118,240.46 $4,276,930.36 

  Std. Error $61,061.19 $874,494.40 $34,295.96 $3,310,316.48 

  Median $13,070.68 $129,565.00 $89,348.50 $1,127,839.73 

  Minimum $446.66 $22,496.90 $22,496.90 $650,000.00 

  Maximum $565,190.30 $14,202,042.00 $454,063.00 $14,202,042.00 

 N 9 16 12 4 

 building Mean   $54,479.55   $54,479.55 

  Std. Error   .   . 

  Median   $54,479.55   $54,479.55 

  Minimum   $54,479.55   $54,479.55 

  Maximum   $54,479.55   $54,479.55 

 N   1   1 

 public 
authority 

Mean $4,834.06 $1,068,483.27 $70,370.14 $3,563,766.08 

  Std. Error $2,956.97 $592,188.05 $13,051.42 $1,779,050.03 

  Median $2,190.48 $69,447.05 $57,173.00 $1,588,011.50 

  Minimum $1,326.18 $2.00 $15,000.00 $2.00 

  Maximum $13,629.07 $10,350,000.00 $201,965.96 $10,350,000.00 

 N 4 21 15 6 

 Total Mean $58,317.62 $1,079,453.56 $91,645.84 $3,504,072.50 

  Std. Error $42,748.67 $485,916.67 $17,143.13 $1,479,432.39 

  Median $10,441.97 $76,391.83 $65,000.00 $1,093,680.45 

  Minimum $446.66 $2.00 $15,000.00 $2.00 

  Maximum $565,190.30 $14,202,042.00 $454,063.00 $14,202,042.00 

 N 13 38 27 11 

Notes 

1. The German values were recorded in Deutschmark as they were determined before the introduction of 

the Euro in 2002. They have been converted into Australian dollars using the exchange rate for 28 

February 2002 viz.1DM = 0.83AUD. 

2. For the German cases, an allowance for interest was included.  

 

 

Figure D.4 below shows the median value of compensation for medical negligence 

and liability of public authority cases for the German court and the District Court of 

NSW. NSW Supreme Court cases have been omitted because the compensation levels 

of these cases are very much higher than corresponding cases in the other courts as 

can be seen from Table D.9. Hence their inclusion would distort the representation 

and the differences between the German Court and the NSW District Court would be 

hidden. Figure D.4 shows median compensation values for court by dispute type.  
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Figure D.4: Median compensation in personal injury cases 

 

Personal injury: median compensation 

(000AUD)

0

10

20

30

40

50

60

70

medical negligence public authority

T
h

o
u

s
a
n

d
s
 A

U
D

RC St DC NSW

 
 

 

Table D.9 and Figure D.4 above show that amounts of compensation awarded in 

personal injury cases were far lower in the German than the NSW cases analysed.  

 

As suggested by the interview data discussed earlier, however, the quantum of 

damages at issue does not appear to inherently increase a case‟s complexity. Higher 

amounts increase the stakes for both the litigants and their legal representatives, 

however, and may thus enhance antagonistic tactics and arguments between the 

parties about pre-trial steps, which would in turn prolong the duration of cases.  

 

While the above discussion of the court file analysis data appears to suggest that the 

cases analysed are not comparable because of a greater complexity in the NSW cases, 

the prime cause of complexity according to the majority of interviewees is complexity 

of fact, especially when there is conflicting expert or lay witness evidence. In relation 

to these issues, it can be argued with some force that the differences in the empirical 

findings are a result of differences in regulation discussed in chapters 8, 9 and 10 

rather than greater complexity in the substance of the cases analysed. The same 

largely applies with respect to the number of cross-claims and issues, as can be seen 

in chapter 6.  
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Appendix E 

 

Delay 

I: Court delay data in context 

Table E.I.1: The number of civil cases filed  

Year 2000    2001 2002    2003 

SC Common Law Division 4177 5032 4128 3923 

SC Equity Division 4705 5728 5795 6197 

DC NSW 15,070 20,784 12,686 7912 

Total NSW DC and SC 
rate per ‘000 population*** 

23,952 
        3.68 

31,544 
        4.78 

22,609 
           3.43 

18,032 
        2.69 

CTTT Home Building Division* N/A   N/A 4641 5685 

Federal Court**  1478 643 363 310 

Total NSW  
rate per ‘000 population*** 

25,430 
        3.91 

32,187 
        4.88 

27,613 
           4.18 

24,027 
        3.59 

RC Stuttgart  
rate per ‘000 population**** 

10,065 
        4.79 

10,441 
        4.97 

10,573 
           5.03 

10,653 
        5.07 

All RCs Germany  
rate per ‘000 population***** 

415,036 
        5.01 

425,776 
        5.15 

412,924 
           5.01 

426,829 
        5.17 

* The CTTT Tribunal started operating in February 2002 so that figures for the years 2000 and 2001 

are not applicable.
1099

  

** The figures are taken from the Federal Court Annual Reports for the years 1999/00 to 2002/03 in 

relation to first instance bankruptcy and trade practices matters only. Because figures with respect to 

the Sydney Registry were not isolated in these reports, the figures were calculated in proportion to the 

number of judges based in Sydney as opposed to the total number of Federal Court judges including 

those based in other states and territories (18 versus 42). 

*** Population of NSW 6.5 million in 2000, 6.6 million in 2001 and 2002, 6.7 million in 2003: 

Productivity Commission figures, Reports on Government Services 2002-2005. 

**** According to the Justice Ministry of Baden-Württemberg the population residing in the 

jurisdictional area of the Regional Court Stuttgart was 2.1 million in 2003: Justice Ministry of Baden-

Württemberg, www.baden-wuerttemberg.de, accessed 9/2/2005. Figures for earlier years are 

unfortunately not available. Accordingly 2.1 million was the figure taken for all years above. 

***** Federal Justice Ministry, www.bmj.bund.de, accessed 10/12/2005; population of Germany in 

2000 82.8 million, in 2001 82.7 million, in 2002 and 2003 82.5 million: Statistisches Bundesamt 

[German Federal Department for Statistics], www.destatis.de, accessed 10/12/2005. 

 

Table E.I.2: The number of civil cases filed at NSW Supreme Court and Stuttgart 
Regional Court adjusted for comparable jurisdiction  

Year 2000 2001 2002 2003 

SC Common Law 
Division* 

4088 4958 4020 3811 

(non-adjusted) (4177) (5032) (4128) (3923) 

SC Equity Division** 1848 2022 2089 2291 

(non-adjusted) (4705) (5728) (5795) (6197) 

Total Supreme Court 5942 6980 6109 6102 

(non-adjusted) (8882) (10,760) (9923) (10,120) 

RC Stuttgart  10,065 10,441 10,573 10,653 

*Civil cases minus Administrative Law List: Supreme Court of NSW Annual Review 2003, pp 59, 60.  

** Only Construction (&Technology) and General Lists: Supreme Court of NSW Annual Review 2003, 

p 60. 

                                                 
1099

 The figures are taken from the CTTT Tribunal‟s Annual Reports for the years 2000/01 to 2003/04. 

http://www.baden-wuerttemberg.de/
http://www.bmj.bund.de/
http://www.destatis.de/
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Table E.I.3: The number of civil cases resolved  

 
Year 2000 2001 2002 2003 

SC Common Law Division  9567 5685 4489 3946 

SC Equity Division  3673* 6006 5840 6159 

DC NSW 13,200 14,224 16,857 12,931 

Total NSW DC and SC 
rate per ‘000 population**** 

26,440 
4.07 

25,915 
3.93 

 

27,186 
4.12 

 

23,036 
3.44 

 

CTTT Home Building Division** N/A N/A   4640 5711 

Federal Court***  1425 861 376 287 

Total NSW  
rate per ‘000 population**** 

27,865 
        4.29 

26,776 
        4.06 

32,202 
        4.88 

29,034 
        4.33 

RC Stuttgart  
rate per ‘000 population***** 

   9896 
4.71 

  10,114 
        4.82 

 

  10,353 
        4.93 

 

  10,623 
        5.06 

All RCs Germany  
rate per ‘000 population****** 

392,103 
        4.74 

403,159 
        4.87 

401,321 
        4.86 

418,735 
        5.08 

* Data for this year are incomplete. 

** The CTTT Tribunal started operating in February 2002 so that is why there are no figures for the 

years 1999-2001.  

*** The figures are taken from the Federal Court Annual Reports for the years 1999/00 to 2002/03 in 

relation to first instance bankruptcy and trade practices matters only. Because figures with respect to 

the Sydney Registry were not isolated in these reports, the figures were calculated in proportion to the 

number of judges based in Sydney as opposed to the total number of Federal Court judges including 

those based in other states and territories (18 versus 42).  

**** Population of NSW 6.5 million in 2000, 6.6 million in 2001 and 2002, 6.7 million in 2003: 

Productivity Commission figures, Reports on Government Services 2002-2005. 

***** According to the Justice Ministry of Baden-Württemberg the population residing in the 

jurisdictional area of the Regional Court Stuttgart was 2.1 million in 2003: Justice Ministry of Baden-

Württemberg, www.baden-wuerttemberg.de, accessed 9/2/2005. Figures for earlier years are 

unfortunately not available. 2.1 million was the figure taken for all years above. 

****** Population of Germany 82.8 million in 2000, 82.7 million in 2001, 82.5 million in 2002 and 

2003: Statistisches Bundesamt [German Federal Department for Statistics], www.destatis.de, accessed 

10/12/2005. 

 

 

http://www.baden-wuerttemberg.de/
http://www.destatis.de/
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Table E.I.4: Methods of civil dispute resolution  

Year 2000 2001 2002 2003 

SC COMMON LAW DIVISION     

Proceedings resolved (total) 9567 5685 4489 3946 

Resolved by final judgment 
(percentage of total) 

223 
(2.33%) 

255 
(4.49%) 

275 
(6.13%) 

275 
(2.97%) 

SC EQUITY DIVISION     

Proceedings resolved (total) 3673* 6006 5840 6159 

Resolved by final judgment 
(percentage of total) 

Not 
available 

320 
(5.33%) 

293 
(5.02%) 

366 
(5.94%) 

SC TOTAL     

Proceedings resolved (total) 13240* 11691 10329 10105 

Resolved by final judgment 
(percentage of total) 

Not 
available 

575 
(4.92%) 

568 
(5.50%) 

641 
(6.34%) 

DC (SYDNEY)     

Proceedings resolved (total) 7311 8523 10,310 7800 

Resolved by final judgment 
(percentage of total) 

885  
(12.11%) 

Not 
available 

995 
(9.65%) 

1021 
(13.09%) 

RC STUTTGART     

Proceedings resolved (total) 9896 10,114 10,353 10,623 

Resolved by final judgment** 
(percentage of total) 

1775  
(17.94%) 

1778 
(17.58%) 

1680 
(16.23%) 

1729 
(16.28%) 

Resolved by default judgment, 
judgment by acknowledgement, 
judgment by renunciation 
(percentage of total) 

1865 
(18.8%) 

 

1924 
(19.0%) 

 

1958 
(18.9%) 

 

1989 
(18.7%) 

 

Resolved by final judgment as in 
NSW***  
(percentage of total) 

3640 
(36.74%) 

3702 
(36.58%) 

 

3638 
(35.13%) 

 

3718 
(34.98%) 

 

* Data for this year are incomplete. 

** Not including cases resolved by default judgment, judgment by acknowledgement, judgment by 

renunciation 

*** Including cases resolved by default judgment, judgment by acknowledgement, judgment by 

renunciation 

 

The NSW figures for cases resolved by final judgment include cases resolved by 

summary and default judgments. In contrast, the statistics of the Regional Court 

Stuttgart list the figures for cases resolved by summary and default judgments 

separately. From the table it can be seen that slightly more cases were so resolved 

each year than by genuine final judgment. It is not possible to speculate whether that 

is also the case at the NSW courts. The number of cases resolved by summary and 

default judgments is likely to be higher at the NSW District Court than at the NSW 

Supreme Court which may in part account for the comparatively higher percentage of 

cases resolved by judgment at the NSW District Court.  
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Table E.I.5: Methods of civil dispute resolution Regional Court Stuttgart 2002 (for the 
15 chambers with exclusive first instance civil jurisdiction only)

1100
 

 
Proceedings resolved     2002 

All 8123 

by final judgment  1324 (16.4%) 

Average duration (months): all   4.3 

Average duration (months): judgment   8.1 

 

 

Note that in this table the category of cases resolved by final judgment does not 

include cases resolved by summary and default judgments. 

 
Table E.I.6: The number of judicial officers hearing first instance ordinary civil 
disputes (full-time equivalent)  
 

Year          2001           2002          2003 

NSW SC
1
   32.5  31.5  32 

NSW DC
2 

 31  29.8  29.9 

Federal Court (Sydney)
3 

 19  19  19 

Total NSW   82.5  80.3  80.9 

RC Stuttgart  45  44.4  44.4 

Total NSW judges (FTE) : population
4 

     1 : 80,000          1 : 82,192      1 : 82,818 

RC Stuttgart judges (FTE) : 
population

5 
     1 : 46,667          1 : 47,297      1 : 47,297 

 

Notes 

1. These figures are based on data in the Supreme Court Annual Reviews.  

     2001     2002     2003 

Judges 33 34 35 

Masters 4 4 4 

Registrars excluding Registrars of Court of Appeal and Court of  

Criminal Appeal  

13 13 14 

Total judicial officers 50 51 53 

Acting judges excluding Acting Judges of Appeal and including  

only those sitting and on commission from January/February –  

December 

5 7 6 

Total including acting judges 55 58 59 

Estimate: (#civil cases/#cases) x total including acting judges 32.5 31.5 32 

 

2. These figures are based on the data in the District Court Annual Reviews.  

    2001    2002    2003 

Judges  65  65  64 

Registrars   6  3  4 

Total judicial officers  71  68  68 

Acting judges   32  30  36 

Total including acting judges  103  98  104 

Full-time equivalent from Annual Report, Judicial Resources,  

Actual sittings plus # Registrars for comparability with RC Stuttgart 

 31  29.8  29.9 

 

3. The figures are taken from the Federal Court Annual Reports for the years 1999/00 to 2003/04, 

based on the number of judges based in Sydney. For comparability with the German data, the 

respective numbers of Registrars have been added. The Federal Court figures in this table are 

significantly inflated because the Federal Court‟s jurisdiction includes cases brought under the 

Migration Act, the Native Title Act, and so on, which are not civil cases. 

                                                 
1100

 Note that the figures for 2002 differ between table E.I.4 and E.I.5 because table E.I.4 includes the 

first instance figures for chambers that have mixed first instance and appeal jurisdiction in civil 

matters. 
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4. Population of NSW 6.5 million in 2000, 6.6 million in 2001 and 2002, 6.7 million in 2003: 

Productivity Commission figures, Reports on Government Services 2002-2005. 

5. According to the Justice Ministry of Baden-Württemberg the population residing in the 

jurisdictional area of the Regional Court Stuttgart was 2.1 million in 2003: Justice Ministry of 

Baden-Württemberg, www.baden-wuerttemberg.de, accessed 9/2/2005. Figures for earlier years 

are unfortunately not available. 2.1 million was the figure taken for all years above. 
 

 

Because of the jurisdictional differences explained in chapter 4, it is difficult to make 

a comparison of the number of judicial officers available for processing civil cases at 

the NSW Supreme and District Courts and the Regional Court Stuttgart. Moreover, 

the NSW Supreme Court does not publish its use of judicial resources for its criminal 

and civil caseloads separately, nor does it report figures on the full-time equivalent 

number of judges in civil cases. Their number thus had to be estimated by reference 

to the number of civil cases filed at the court (table E.I.1). 

 

The figures in table E.I.6 for the NSW District Court are as published in the court‟s 

Annual Reviews. But the other courts‟ figures must be qualified as follows. Those for 

the Regional Court Stuttgart are artificially low, since the full-time equivalent number 

of judges in those chambers of the court‟s civil division which have mixed first 

instance and appeal jurisdiction was not included in the table. The figures for the 

NSW Supreme Court were estimated by reference to the number of civil cases filed at 

the court as seen in table E.I.1. Acting Judges could not be included in the estimate 

because their judicial work is irregular, but Associate Judges (formerly Masters) and 

Registrars were. The estimate for each year was calculated so that the ratio of civil to 

non-civil full-time judicial officers is equal to the ratio of civil to non-civil cases. This 

method assumes that all cases, criminal, ordinary civil cases and other proceedings 

falling within the subject areas listed earlier which fall outside the ordinary civil 

jurisdiction of the Regional Court Stuttgart require the same average workload from 

the judges. This assumption is likely to lead to an overestimate of the full-time 

equivalent number of judicial officers in the civil jurisdiction of the NSW Supreme 

Court. In other words, the Regional Court figures are likely an underestimate, those 

for the NSW Supreme Court likely an overestimate. 

 

The figures for the Federal Court give the actual number of judicial officers at the 

NSW registry of the court. These figures are inflated in this context because they 

could not be adjusted for jurisdictional differences arising out of the fact that the 

Federal Court‟s jurisdiction includes cases brought under the Migration Act, the 

Native Title Act and so on, while the comparison here is only with respect to civil 

cases.  

 

On the other hand, these overestimates for the NSW courts are balanced to some 

degree by one underestimate. For jurisdictional comparability the number of judicial 

officers in the Home Building Division of the NSW Consumer, Trader and Tenancy 

Tribunal should have been included. But that number was unavailable.  
 

 

Judicial salaries and leave entitlements 

In New South Wales judicial salaries depend on status and are not related to age. They 

are increased annually by the Statutory and Other Offices Remuneration Tribunal and 

set out in schedule 1 of the Statutory and other Offices Remuneration Act 1975 

(NSW). In Germany judicial salaries are uniformly regulated by the Federal Law on 

http://www.baden-wuerttemberg.de/
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Salaries [Bundesbesoldungsgesetz]. Salary levels are determined by age and status, 

but not increased annually. The comparative annual salaries of recent years are set out 

in table E.I.7 below.  

 

In addition to their salaries New South Wales judges receive a conveyance allowance, 

annual leave loading, and travel allowances for accommodation, meals and incidental 

expenses. None of these allowances are paid to German judges, but they may receive 

allowances such as a location and a family allowance. All allowances have been 

omitted from table E.I.7. 

 

For German Regional Court judges, table E.I.7 provides maximum and minimum 

salaries under the Federal Law on Salaries as well as average salaries. Seeing that 

German judicial salary levels are determined by age, the average annual salary for a 

German Regional Court judge as set out in table E.I.7 was arrived at by calculating 

the average of the maximum and minimum salaries under the respective scales set out 

in the Federal Law on Salaries. This average salary would correspond approximately 

to the salary of a judge aged 38 years. This age may appear to be young from an 

Australian perspective, but as discussed in chapter 5, German judicial selection 

processes mean that the average age of German judges is considerably lower than that 

of Australian judges.  

 
Table E.I.7: Annual judicial salaries in New South Wales and Germany 
in Australian dollars

*
 

 

NSW 2003 2005 
Supreme Court Judge 249,000  294,055 

Supreme Court Master 
District Court Judge 

224,100  264,650 

Germany (Regional Courts) 2002 2004 

 min max     mean
 

min max   mean 

Presiding Judge of chamber
** 

72,205 105,379 88,792 75,424 110,077 92,750 

Judge**
 59,238   96,556 77,897  61,879 100,860 81,370 

 

*The figures are in Australian dollars, multiplying the German monthly salary figures by 12 and then 

converting Euros to Australian dollars (1A$ = 0.60 EUR). 

** Under the Federal Law on Salaries [Bundesbesoldungsgesetz] scale R1 applies for Regional Court 

ordinary judges; scale R2 applies for Presiding judges of chambers at the Regional Court. According to 

the scales, the minimum levels for Regional Court ordinary judges are for age 27 and for Presiding 

judges of chambers for age 31, maximum levels for both are for age 49. Mean = average of minimum 

and maximum. 

 
Table E.I.7A: Mean annual judicial salary earned by a German Regional Court judge as a 
percentage of annual judicial salaries earned by NSW judges 
 

  DC Judge/  
SC Master* 

SC Judge 

2002 Germany - 2003 NSW RC Judge        35% 32% 

 RC Presiding Judge of 
chamber 

40% 36% 

2004 Germany - 2005 NSW RC Judge 31% 28% 

 RC Presiding Judge of 
chamber 

35% 32% 

2004 Germany - 2003 NSW RC Judge 36% 33% 

 RC Presiding Judge of 
chamber 

41% 37% 



 

489 

 

* Now Associate Judge. 

 

With regard to judicial leave entitlements, the NSW District Court calculates its 

figures on the full-time equivalent number of judges on the basis of 40.6 weeks per 

year. Since a year has 52 weeks, this suggests that 11.4 weeks of every year are 

allocated to judicial leave, public holidays and conference attendance, including the 

annual Judges‟ Conference.
1101

  

 

The NSW Supreme Court does not report such figures, but judicial leave entitlements 

can be assessed on the basis of the 2002 annual roster for the Common Law Division 

made available for the purposes of this study. A total of 168 weeks were allocated that 

year to various forms of leave for the 23 judges of the division, that is, an average of 

7.3 weeks per judge. Of these,  

 57 weeks were allocated to extended leave 

 87 weeks were allocated to “variable” vacation  

 24 weeks were allocated to “compensatory” leave. 

 

In addition five weeks in January and December were not allocated to work. Hence, 

the length of judicial leave for judges of the Common Law Division of the NSW 

Supreme Court averaged 12.3 weeks in 2002. It is likely that conditions for judges of 

the Equity Division are the same. 

 

German state law regulates judicial leave entitlements. Judges in Baden-Württemberg 

are entitled to 26 to 30 working days annual leave, depending on age, plus 12 days of 

public holidays a year.
1102

 For a judge above the age of 40 this effectively works out 

to be 7.2 weeks of annual judicial holidays.  
 

Table E.I.8: The number of lawyers  

 
2003      NSW*   B-W*** Jurisdiction of Stuttgart 

Number of lawyers     17,874 13,409                5358 

number per ‘000 population 2.67**   1.25****                 2.55***** 

* Practising solicitors; not including barristers (Law Society of NSW figures). 

** Population of NSW 6.7 million in 2003: Productivity Commission figures, Reports on Government 

Services 2002-2005. 

*** Baden-Württemberg has four law societies with number of lawyers admitted for practice on 2003 

data as follows: RAK Stuttgart (5358), RAK Karlsruhe (3584), RAK Freiburg (2801), and RAK 

Tübingen (1666): Bundesrechtsanwaltskammer [Federal Law Society], Statistics of Members on 

1/1/2003: www.brak.de, accessed 11/7/2006. 

**** Population of Baden-Württemberg 10.7 million on 31/12/2004 (oldest available figure): 

Statistisches Landesamt, www.statistik.baden-wuerttemberg.de, accessed 9/7/2006.  

***** According to the Justice Ministry of Baden-Württemberg the population residing in the 

jurisdictional area of the Regional Court Stuttgart was 2.1 million in 2003: Justice Ministry of Baden-

Württemberg, www.baden-wuerttemberg.de, accessed 9/2/2005. 

 

Table E.I.8 shows the number of lawyers admitted to practice in New South Wales, 

Baden-Württemberg and Stuttgart specifically for 2003. It is important to note, as 

Blankenburg has pointed out, that the figures on lawyers admitted to practice give an 

inflated picture: in Germany about one third of lawyers admitted to practice hardly do 

                                                 
1101

 See for instance District Court of NSW, Annual Review 2003, p 28. 
1102

 § 21 Regulation on working hours and annual holidays [Arbeitszeit und Urlaubsverordnung]: until 

the age of 30: 26 days, from 30 to 40: 29 days, from the age of 40: 30 days. 

http://www.brak.de/
http://www.statistik.baden-wuerttemberg.de/
http://www.baden-wuerttemberg.de/
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any litigation work.
1103

 But the same phenomenon occurs in New South Wales as 

well: according to the NSW Law Society‟s 2006 figures 27 per cent of NSW 

practitioners worked for government or as corporate lawyers rather than in private 

practice
1104

 and some of those in private practice focus entirely on non-litigation 

matters.
1105

 

 

Table E.I.8 suggests that the number of lawyers per 1000 population is quite similar 

between New South Wales and Stuttgart, while in Baden-Württemberg as a whole it 

is less than half that of New South Wales.
1106

  

                                                 
1103

 E Blankenburg, “The Infrastructure for Avoiding Civil Litigation: Comparing Cultures of Legal 

Behaviour in The Netherlands and West Germany” (1994) 28 Law & Soc Rev 789 at 794.  
1104

 NSW Law Society, www.lawsociety.com.au, accessed 15/11/2006. Statistics for earlier years were 

not available at that time. 
1105

 For instance one of the NSW representatives approached for an interview declined on the grounds 

that he does not ordinarily conduct any litigation. 
1106

 Gottwald has referred to a 1997 report by a council of experts which stated that the number of 

lawyers in Germany increases by approximately five per cent annually: P Gottwald, “Civil Justice 

Reform: Access, Cost, and Expedition – The German Perspective”, in AAS Zuckerman (ed), Civil 

Justice in Crisis: Comparative Perspectives of Civil Procedure (Oxford University Press, 1999) 207 at 

214. Statistics provided by Ehmcke show that lawyer numbers in the former West-German states have 

almost doubled from 1991 to 2001: T Ehmcke, “Structure and Efficiency of the Judiciary System of 

the Federal Republic of Germany” (2003) 34 Rechtstheorie 123 at 129. This may account for the 

higher number of lawyers in Germany than previous research has suggested. 

http://www.lawsociety.com.au/
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II: Court file analysis data 

Length of time between various stages of the process 
 

Table E.II.1: Time from cause of action to filing statement of claim (months) 
 

 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical 
negligence 

Mean 41.65 54.36 29.88 93.52 47.92 

  Median 30.79 35.96 34.70 53.78 35.90 

  Minimum 4.11 10.26 10.26 30.74 4.11 

  Maximum 148.03 251.78 49.01 251.78 251.78 

  Std. Deviation 35.35 57.16 10.23 77.63 47.51 

  N 40 39 24 15 79 

building Mean 14.10 16.60 20.50 10.20 15.32 

  Median 5.39 10.45 11.47 7.97 7.17 

  Minimum .43 .43 .43 .46 .43 

  Maximum 78.34 71.10 71.10 29.65 78.34 

  Std. Deviation 19.76 20.27 23.77 10.52 19.92 

  N 39 37 23 14 76 

public authority Mean 19.75 31.30 22.30 46.91 25.67 

  Median 11.77 24.95 21.04 36.03 18.20 

  Minimum 2.04 1.22 1.22 1.22 1.22 

  Maximum 144.71 153.71 71.93 153.71 153.71 

  Std. Deviation 23.86 32.95 18.30 45.74 29.28 

  N 39 41 26 15 80 

Total Mean 25.30 34.34 24.23 51.12 29.80 

  Median 18.38 26.53 22.29 35.95 21.37 

  Minimum .43 .43 .43 .46 .43 

  Maximum 148.03 251.78 71.93 251.78 251.78 

  Std. Deviation 29.52 42.55 18.40 62.09 36.80 

  N 118 117 73 44 235 

 
 
 

The time from cause of action to filing differed between courts and dispute types, but 

was briefest at the Regional Court Stuttgart in all case categories.  

 

In medical negligence and public authority cases, there was far more delay between 

the cause of action and the filing of the action for cases filed at the NSW Supreme 

Court than for cases filed at the NSW District Court and for German cases. In 

building cases, the difference between the courts was smallest. 
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Table E.II.2: Time from filing statement of claim to filing grounds of defence (months) 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical 
negligence 

Mean 2.98 6.17 4.26 9.36 4.58 

  Median 2.56 3.85 3.55 7.40 3.29 

  Minimum .95 .23 .23 1.18 .23 

  Maximum 11.51 34.29 10.91 34.29 34.29 

  Std. Deviation 1.89 6.26 3.14 8.65 4.87 

  N 40 40 25 15 80 

building Mean 1.19 7.15 9.03 3.80 4.13 

  Median 1.12 2.33 3.35 2.02 1.38 

  Minimum .10 .13 .89 .13 .10 

  Maximum 2.50 72.95 72.95 16.93 72.95 

  Std. Deviation .66 14.5 17.60 4.89 10.56 

  N 40 39 25 14 79 

public authority Mean 2.32 11.68 8.41 17.35 7.06 

  Median 1.58 6.51 5.74 11.47 2.47 

  Minimum .95 .46 .89 .46 .46 

  Maximum 19.10 107.89 43.59 107.89 107.89 

  Std. Deviation 3.04 18.04 9.55 26.69 13.76 

  N 40 41 26 15 81 

Total Mean 2.16 8.37 7.25 10.32 5.27 

  Median 1.63 4.52 4.77 4.06 2.27 

  Minimum .10 .13 .23 .13 .10 

  Maximum 19.10 107.89 72.95 107.89 107.89 

  Std. Deviation 2.21 13.97 11.71 17.17 10.45 

  N 120 120 76 44 240 

 
 

Statistical testing 

 
Differences between courts and dispute types were assessed using ANOVA as 

implemented in SPSS GLM with dependent variable ln(time) and factors court and 

dispute type. For the full model, the following results were obtained: 
 

Full model F8,231 15.258 R Squared 34.6% p-value .000 

Dispute X Court F4,231 5.761  p-value .000 
 

Hence, the interaction effect is significant. This means that the differences between 

courts depended on dispute type. Multiple comparisons within courts and within 

dispute types showed the following: 
 

Within courts Within dispute types 

RC St M < B < P Medical RC < DC < SC 

NSW DC B < P < M Building RC < SC < DC 

NSW SC B < M < P 
Public 
authority 

RC < DC < SC 
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In medical negligence cases, the time between the filing of the statement of claim to 

the filing of the grounds of defence was significantly greater at the NSW Supreme 

Court than at the other two courts. The difference between the Regional Court of 

Stuttgart and the NSW District Court was not significantly different. In building and 

public authority cases, the delay between the filing of the legal action and the filing of 

the grounds of defence was significantly shorter at the Regional Court Stuttgart than 

at the NSW courts. The difference between the NSW Supreme and District Courts 

was not statistically significant.  

 

At the Regional Court Stuttgart, the delay between the filing of the legal action and 

the filing of the grounds of defence was significantly shorter in medical negligence 

cases than in the other dispute types which did not differ statistically. At both NSW 

courts, the time from filing to filing grounds of defence was significantly less in 

building disputes than in the other dispute types which did not differ statistically.  
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Table E.II.3: Time from filing statement of claim to judgment (months) 
 

Type of dispute   COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical negligence Mean 17.44 36.15 24.76 55.13 26.80 

  Median 14.22 20.97 20.58 46.48 17.29 

  Minimum 2.99 11.24 11.24 11.67 2.99 

  Maximum 71.89 175.21 96.91 175.21 175.21 

  Std. Deviation 11.09 35.02 18.51 47.03 27.47 

  N 40 40 25 15 80 

building Mean 6.39 35.20 38.22 29.79 20.76 

  Median 5.70 29.06 31.30 21.43 10.22 

  Minimum 1.35 1.87 12.43 1.87 1.35 

  Maximum 20.78 127.38 97.11 127.38 127.38 

  Std. Deviation 4.31 27.41 23.22 33.93 24.16 

  N 40 39 25 14 79 

public authority Mean 9.68 38.78 28.16 57.19 24.41 

  Median 5.85 27.19 22.14 55.69 17.03 

  Minimum 2.56 11.14 11.14 18.44 2.56 

  Maximum 60.26 125.21 99.93 125.21 125.21 

  Std. Deviation 11.37 28.20 18.96 32.53 25.98 

  N 40 41 26 15 81 

Total Mean 11.27 36.74 30.35 47.77 24.01 

  Median 7.68 24.93 23.44 35.12 16.91 

  Minimum 1.35 1.87 11.14 1.87 1.35 

  Maximum 71.89 175.21 99.93 175.21 175.21 

  Std. Deviation 10.55 30.19 20.85 39.60 25.93 

  N 120 120 76 44 240 
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Table E.II.4: Time from filing statement of claim to "PTC" (months)  

(“PTC” is first pre-trial conference/pre-trial court attendance in NSW and first oral 

hearing in Germany) 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical 
negligence 

Mean 7.51 6.56 6.28 7.01 7.03 

  Median 4.87 5.01 5.29 4.01 4.93 

  Minimum 1.31 .33 .33 1.18 .33 

  Maximum 66.47 37.38 34.25 37.38 66.47 

  Std. Deviation 11.08 7.37 6.31 9.10 9.36 

  N 40 40 25 15 80 

building Mean 2.96 8.80 10.09 6.50 5.84 

  Median 2.98 2.76 5.72 .76 2.96 

  Minimum .89 .00 .46 .00 .00 

  Maximum 5.79 67.98 57.13 67.98 67.98 

  Std. Deviation 1.27 14.73 12.73 18.06 10.73 

  N 40 39 25 14 79 

public authority Mean 5.59 11.59 8.83 16.36 8.62 

  Median 3.45 6.05 6.10 4.83 4.83 

  Minimum 1.45 .30 4.50 .30 .30 

  Maximum 59.34 105.19 46.75 105.19 105.19 

  Std. Deviation 9.33 18.44 10.63 27.03 14.88 

  N 40 41 26 15 81 

Total Mean 5.35 9.00 8.41 10.03 7.18 

  Median 3.52 5.24 5.74 3.80 4.37 

  Minimum .89 .00 .33 .00 .00 

  Maximum 66.47 105.19 57.13 105.19 105.19 

  Std. Deviation 8.53 14.34 10.24 19.61 11.92 

  N 120 120 76 44 240 

 
 

Statistical testing 

 
Because of the heterogeneity of the data, standard ANOVA could not be used. Hence, 

analysis was carried out using the Kruskal-Wallis and Mann-Whitney tests as 

implemented in SPSS. Differences between courts were evaluated for each dispute 

type. First, the Kruskal-Wallis test was used to establish global differences. Then 

pairwise comparisons were made using the Mann-Whitney test. The results are as 

follows: 
 

 Χ
2
, df 2 p-value Comment 

Medical negligence 2.260 .323 No difference between courts 

Building 21.438 .000 SC < RC < DC 

Public  authority 20.608 .000 RC < SC, SC < DC 
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Table E.II.5: Time from "PTC" to judgment (months) 

(“PTC” is first pre-trial conference/pre-trial court attendance in NSW and first oral 

hearing in Germany) 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical 
negligence 

Mean 9.93 29.59 18.47 48.12 19.76 

  Median 9.93 16.24 15.42 36.79 11.49 

  Minimum .46 4.11 4.11 7.99 .46 

  Maximum 27.84 137.84 62.66 137.84 137.84 

  Std. Deviation 6.55 30.98 13.81 41.92 24.35 

  N 40 40 25 15 80 

building Mean 3.44 26.43 28.13 23.60 15.08 

  Median 2.22 23.29 23.93 21.40 6.43 

  Minimum .00 1.55 6.71 1.55 .00 

  Maximum 16.11 81.99 81.99 65.52 81.99 

  Std. Deviation 3.97 18.77 17.24 21.40 17.74 

  N 40 40 25 15 80 

public authority Mean 4.09 27.20 19.33 40.84 15.78 

  Median 1.73 19.40 16.07 48.59 7.92 

  Minimum .23 2.76 4.90 2.76 .23 

  Maximum 44.05 80.01 53.19 80.01 80.01 

  Std. Deviation 7.47 20.45 12.01 24.95 19.27 

  N 40 41 26 15 81 

Total Mean 5.92 27.74 21.94 37.52 16.87 

  Median 3.91 20.02 17.46 27.98 10.36 

  Minimum .00 1.55 4.11 1.55 .00 

  Maximum 44.05 137.84 81.99 137.84 137.84 

  Std. Deviation 6.88 23.82 14.95 31.80 20.66 

  N 120 121 76 45 241 
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Table E.II.6:  Time from end of hearing to judgment (weeks) 

(cases for which judgment was reserved) 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical  Mean 6.18 8.91 5.90 13.77 7.45 

negligence  Median 4.00 6.57 5.00 13.14 5.29 

  Minimum 1.00 .14 .14 2.14 .14 

  Maximum 26.00 39.14 20.00 39.14 39.14 

  Std. Deviation 5.92 8.47 5.51 10.26 7.30 

  N 39 34 21 13 73 

building Mean 3.90 7.75 6.49 9.01 5.42 

  Median 3.29 3.36 3.57 3.14 3.29 

  Minimum .00 .43 .43 .43 .00 

  Maximum 13.00 36.29 27.14 36.29 36.29 

  Std. Deviation 2.44 9.67 7.44 11.66 6.57 

  N 40 26 13 13 66 

public authority Mean 4.75 11.71 11.87 11.53 7.73 

  Median 3.43 3.86 2.57 4.07 3.57 

  Minimum 1.00 .14 .14 1.14 .14 

  Maximum 21.43 119.29 119.29 50.00 119.29 

  Std. Deviation 4.12 23.89 29.21 17.01 16.17 

  N 40 30 16 14 70 

Total Mean 4.93 9.51 7.96 11.44 6.90 

  Median 3.86 4.36 4.14 5.29 4.00 

  Minimum .00 .14 .14 .43 .00 

  Maximum 26.00 119.29 119.29 50.00 119.29 

  Std. Deviation 4.45 15.54 17.16 13.21 10.94 

  N 119 90 50 40 209 
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In New South Wales, judgment was given ex tempore in 30 (25 per cent) cases (with 

no information available for one case). In one German case judgment was given on 

the same day as the final hearing day. 

 

For cases in which judgment was reserved, statistical analysis was carried out using 

the non parametric Kruskall Wallis test for each dispute type. In medical negligence 

cases, the test showed that in NSW Supreme Court cases, the delivery of judgment 

took far longer than at the NSW District Court and the German court. The observed 

differences between the Regional Court Stuttgart and the NSW District Court were 

not significant. In building cases and liability of public authority cases, the observed 

differences between courts were not statistically significant.  

 

Type of dispute Deciding court N Mean Rank Test statistic 

medical negligence RC St 39 34.19 Χ
2
                 9.39 

  DC NSW 21 32.17 df                       2 

  SC NSW 13 53.23 p-value         .087 

  Total 73    

building RC St 40 32.94 Χ
2
                .087 

  DC NSW 13 34.35 df                       2 

  SC NSW 13 34.38 p-value         .957 

  Total 66    

public authority RC St 40 35.38 Χ
2
              1.255 

  DC NSW 16 31.78 df                       2 

  SC NSW 14 40.11 p-value         .534 

  Total 70    

 

However, the Kruskall Wallis test does not take account of very large or very small 

values, and it should be noted that in building and liability of public authority dispute 

types, there were outliers (i.e. large values in relation to the rest of the data) at all 

courts. 

 

The outliers are as follows: 

 

Dispute type RC St NSW DC NSW SC 

Building 13, 9.3 27.1 36.3, 25.9, 23.1 

Public authority 21.4 119.3, 21.3 50.0, 48.0, 25.4 

 

Outliers indicate that the ranges vary between courts. At the NSW courts, there was 

less homogeneity than at the Regional Court Stuttgart. 
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Table E.II.7: Length of hearing: number of hearing days  

(in Germany including oral hearings devoted to pre-trial case management) 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

Mean 2.03 7.65 4.16 11.20 4.41 

  Median 2.00 4.00 4.00 4.00 2.00 

  Std. Deviation .66 11.31 2.43 16.46 7.85 

  Minimum 1 1 1 1 1 

  Maximum 3 65 10 65 65 

% with hearings ≤2 days 77.5 27.5 24.0 33.3 52.5 

  N 40 34 25 15 80 

building Mean 1.55 7.33 2.56 8.87 3.24 

  Median 1.00 3.00 2.00 4.00 2.00 

  Std. Deviation .64 16.50 2.47 19.32 8.71 

  Minimum 1 1 1 1 1 

  Maximum 3 78 12 78 78 

% with hearings ≤2 days 92.5 52.5 60.0 40.0 72.5 

  N 40 21 25 15 80 

public authority Mean 1.60 8.86 3.19 13.07 4.23 

  Median 1.00 4.00 2.00 10.00 2.00 

  Std. Deviation .84 13.82 5.02 17.38 8.92 

  Minimum 1 1 1 1 1 

  Maximum 5 71 27 71 71 

% with hearings ≤2 days 90.0 48.8 61.5 26.7 69.1 

  N 40 29 26 15 81 

Total Mean 1.72 7.99 3.30 11.04 3.96 

  Median 2.00 4.00 3.00 5.00 2.00 

  Std. Deviation .74 13.47 3.56 17.44 8.49 

  Minimum 1 1 1 1 1 

  Maximum 5 78 27 78 78 

% with hearings ≤2 days 85.0 43.0 48.7 33.3 70.6 

  N 120 84 76 45 241 

 
 

In all case categories, the number of hearing days was least at the German Regional 

Court, even though oral hearings devoted to pre-trial case management were included 

as hearing days. For building and public authority cases, the number of hearing days 

was greatest at the NSW Supreme Court.  For medical negligence cases, there was 

little difference between the two NSW courts. 

 

This is demonstrated clearly when the percentage of cases in which the number of 

hearing days was one or two is considered. At the Regional Court Stuttgart, more than 

80 per cent of cases had only one or two hearing days.  At the NSW courts, no more 

than 60 per cent of cases had only one or two hearing days.  The percentage was much 

lower for medical negligence cases at both NSW courts as well as for building and 

public authority cases at the Supreme Court. 

 

Formal statistical testing using SPSS PLUM ordinal regression algorithm confirmed 

that the number of hearing days varied with court and dispute type. The parameter 
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estimates for dependent variable ln((Prob(#hearing days ≤ 2)/Prob(#hearing days > 

2)) are as follows: 

 
 

  

Estimate Std. Error Wald df Sig. 95% Confidence Interval 

          Lower Bound Upper Bound 

constant .487 .387 1.577 1 .209 -.273 1.246 

RC St 2.706 .433 39.007 1 .000 1.857 3.555 

DC NSW .673 .402 2.811 1 .094 -.114 1.460 

SC NSW 0(a) . . 0 . . . 

medical -.954 .384 6.158 1 .013 -1.707 -.200 

building .196 .391 .251 1 .616 -.570 .962 

public 0(a) . . 0 . . . 

Link function: Logit. 
a  This parameter is set to zero because it is redundant. 
 
 

There are two parameter estimates with significance level <.05: „RC St‟ and 

„medical‟.  

 

The parameter estimate for the Regional Court is 2.706, meaning that the probability 

of hearings lasting for at most two days is greater at this court than at the NSW courts. 

The parameter estimate for the NSW District Court has significance level .094 and is 

positive, suggesting that the probability of a hearing lasting for at most two days is 

higher at the NSW District Court than at the NSW Supreme Court. 

 

Similarly trials in medical negligence cases are more likely to last for more than two 

days than trials in building or public authority cases. 

 
 

Table E.II.8: Length of judgments (number of pages) 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

Mean 10.63 57.38 20.06 99.67 31.40 

  Median 9.50 23.50 16.00 51.00 11.50 

  Std. Deviation 4.43 110.98 13.55 153.15 77.04 

  N 40 32 17 15 72 

building Mean 9.80 68.44 16.60 103.00 32.35 

  Median 9.00 24.00 16.00 35.00 11.00 

  Std. Deviation 4.51 160.76 10.27 202.58 102.62 

  N 40 25 10 15 65 

public authority Mean 8.35 41.54 22.25 58.07 21.42 

  Median 8.00 23.00 15.50 37.00 10.00 

  Std. Deviation 2.62 45.42 28.52 51.39 32.63 

  N 40 26 12 14 66 

Total Mean 9.59 55.75 19.85 87.57 28.46 

  Median 9.00 24.00 16.00 38.50 11.00 

  Std. Deviation 4.03 113.86 18.50 149.04 76.09 

  N 120 83 39 44 203 
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The judgments for the NSW cases were longer than those for the German cases. 

Of the NSW judgments on file, Supreme Court judgments were longer than those of 

the District Court. The length of judgments did not vary by dispute type. 
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Appendix F 

 

Pleadings 
 

In order to get an insight into comparative lawyer time spent on a case, the court file 

analysis data in the comparative tables F.1 to F.3 define “pleadings” as any written 

communication with the court, thus in New South Wales encompassing statements of 

claim including amendments, notice of appearance and grounds of defence including 

amendments, cross-claims, notices of motion, affidavits from the solicitor, notices 

from the solicitor, miscellaneous notices and statements, list of documents, Scott 

Schedules, applications, responses and replies. The tables compare not only the NSW 

courts and the Regional Court Stuttgart, but also the NSW District and Supreme 

Courts. 

 
On behalf of the plaintiff 
 
Table F.1: Number of pleadings on behalf of the plaintiffs per plaintiff* 
 

Type of dispute   COUNTRY NSW Courts 

    RC St NSW DC  SC**  Total 

medical negligence Mean 7.89 7.18 4.94 10.92 7.54 

 Median 7.5 6.5 5 10 7 

  Std. Deviation 4.60 5.40 2.29 6.94 4.99 

 N 40 40 25 15 80 

building Mean 4.23 9.60 8.36 11.98 6.84 

  Median 4 7 7 7 5 

  Std. Deviation 2.16 7.58 4.67 11.14 6.10 

  N 40 38 25 13 78 

public authority Mean 4.51 9.73 6.38 15.52 7.15 

  Median 4 7 5 14 4 

  Std. Deviation 3.37 8.47 4.45 10.61 6.95 

  N 40 41 26 15 81 

Total Mean 5.54 8.83 6.56 12.85 7.18 

  Median 4 7 5 11 5 

  Std. Deviation 3.87 7.30 4.15 9.65 6.05 

  N 120 119 76 43 239 

*     The number of pleadings on behalf of the plaintiffs per plaintiff = (the total number of pleadings on 
behalf of the plaintiffs)/(the number of plaintiffs). 

**  Two Supreme Court building cases have been omitted because of incomplete records.  

 
 

Statistical testing 

 

Differences between courts and dispute types were assessed using ANOVA as 

implemented in SPSS GLM with dependent variable ln(#pleadings for P per P) and 

factors court and dispute type. For the full model, the following results were obtained: 
 

Full model F8,230 8.262 R Squared 22.3% p-value .000 

Dispute X Court F4,230 5.722  p-value .000 
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Hence, the interaction effect is significant. This means that the differences between 

courts depend on dispute type. Multiple comparisons within courts and within dispute 

types show the following: 

 
 

Within courts Within dispute types 

RC St  B < P < M Medical DC < RC, RC < SC 

NSW DC M < P < B Building RC < DC < SC 

NSW SC B < M < P 
Public 
authority 

RC < DC < SC 

 

Except in medical negligence cases, there are significantly fewer pleadings per 

plaintiff in cases at the Regional Court Stuttgart than in cases at the NSW Supreme 

Court. Except in building disputes, cases at the NSW District Court have significantly 

fewer pleadings per plaintiff than cases at the NSW Supreme Court. Except in 

building disputes, the differences between the German Court and the NSW District 

Court are not statistically significant.  
 

 
Figure F.1: Number of pleadings on behalf of the plaintiffs per plaintiff 
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On behalf of the defendant 
 

Table F.2: Number of pleadings on behalf of the defendants per defendant* 
 

Type of dispute   COUNTRY NSW Courts 

    RC  NSW DC  SC**  Total 

medical negligence Mean 5.86 4.19 2.97 6.22 5.03 

  Median 5 3 2.5 4 4 

  Std. Deviation 3.62 3.12 1.64 3.93 3.46 

  N 40 40 25 15 80 

building Mean 3.67 8.48 9.14 7.22 6.01 

  Median 3 6 7 5 5 

  Std. Deviation 2.03 6.55 6.97 5.69 5.35 

  N 40 38 25 13 78 

public authority Mean 4.58 4.96 3.50 7.50 4.77 

  Median 4 4 3 6.75 4 

  Std. Deviation 2.99 3.82 2.58 4.36 3.42 

  N 40 41 26 15 81 

Total Mean 4.70 5.83 5.18 6.97 5.26 

  Median 4 4 3.25 5.67 4 

  Std. Deviation 3.07 5.01 5.15 4.59 4.18 

  N 120 119 76 43 239 

*   The number of pleadings on behalf of the defendants per defendant = (the total number of 
pleadings on behalf of the defendants)/(the number of defendants). 

**  Two Supreme Court building cases have been omitted because of incomplete records.  

 

 
Figure F.2: Number of pleadings on behalf of the defendants per defendant 
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Statistical testing 

 

Differences between courts and dispute types were assessed using ANOVA as 

implemented in SPSS GLM with dependent variable ln(#pleadings for D per D) and 

factors court and dispute type. For the full model, the following results were obtained: 
 

Full model F8,230 8.930 R Squared 23.7% p-value .000 

Dispute X Court F4,230 13.361  p-value .000 
 

Hence, the interaction effect is significant. This means that the differences between 

courts depend on dispute type. Multiple comparisons within courts and within dispute 

types show the following: 
 

Within courts Within dispute types 

RC St  B < P, P < M Medical DC < RC < SC 

NSW DC M < P < B Building RC < SC < DC 

NSW SC B < M < P 
Public 
authority 

DC < RC < SC 

 

Except in medical negligence cases, there are significantly fewer pleadings per 

defendant in cases at the Regional Court Stuttgart than in cases at the NSW Supreme 

Court. Except in building disputes, cases at the NSW District Court have significantly 

fewer pleadings per defendant than the NSW Supreme Court. The differences 

between the German Court and the NSW District Court are less clear. In medical and 

public authority cases, the District Court has fewer pleadings per defendant than the 

German Court. The difference is not significant in public authority cases. In building 

cases, the District Court has many more pleadings than the German court.  
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Total number of pleadings 
 
Table F.3: Total number of pleadings per litigant* 
 

Type of dispute   COUNTRY NSW Courts 

    RC NSW DC  SC**  Total 

medical negligence Mean 6.48 5.69 4.07 8.38 6.08 

  Median 5.5 5 3.5 7 5.5 

  Std. Deviation 3.67 3.75 1.77 4.61 3.71 

  N 40 40 25 15 80 

building Mean 3.82 9.21 9.63 8.39 6.44 

  Median 3.5 8.58 9.5 7 5.5 

  Std. Deviation 1.84 4.66 4.08 5.69 4.41 

  N 40 38 25 13 78 

public authority Mean 4.50 7.32 5.42 10.60 5.93 

  Median 3.83 6 4.5 10 4.5 

  Std. Deviation 3.02 5.07 3.41 5.87 4.39 

  N 40 41 26 15 81 

Total Mean 4.93 7.37 6.36 9.16 6.15 

  Median 4 6 5.5 8.2 5 

  Std. Deviation 3.13 4.71 3.98 5.38 4.17 

  N 120 119 76 43 239 

*   The number of pleadings per litigant = (total no. of pleadings)/(total no. of litigants). The total 
number of litigants = the number of plaintiffs + the number of defendants. 

**   Two Supreme Court building cases have been omitted because of incomplete 
records.  

 

 
Figure F.3: Number of pleadings per litigant 
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Statistical testing 

 

Differences between courts and dispute types were assessed using ANOVA as 

implemented in SPSS GLM with dependent variable ln(#pleadings per litigant) and 

factors court and dispute type. For the full model, the following results were obtained: 
 

Full model F8,230 12.162 R Squared 29.7% p-value .000 

Dispute X Court F4,230 13.602  p-value .000 
 

Hence, the interaction effect is significant. This means that the differences between 

courts depend on dispute type. Multiple comparisons within courts and within dispute 

types show the following: 
 

Within courts Within dispute types 

RC St  B < P < M Medical DC < RC < SC 

NSW DC M < P < B Building RC < SC < DC 

NSW SC B < M < P 
Public 
authority 

RC < DC < SC 

 

Except in medical negligence cases, there are significantly fewer pleadings per litigant 

in cases at the Regional Court Stuttgart than in cases at the NSW Supreme Court. 

Except in building disputes, cases at the NSW District Court have significantly fewer 

pleadings per litigant than cases at the NSW Supreme Court. The differences between 

the German Court and the NSW District Court are less clear. In building and public 

authority cases, the German Court has fewer pleadings per litigant than the District 

Court. The difference is not significant in public authority cases. In medical 

negligence cases, the District Court has significantly fewer pleadings per litigant than 

the German court.  

 

Summary 

The results for pleadings for plaintiffs, defendants and litigants are very similar. They 

can be summarised as follows: 

 In all dispute types, the NSW Supreme Court was in the group with high 

numbers of pleadings per person; in medical negligence cases, it did not differ 

significantly from the Regional Court Stuttgart; in building cases, it did not 

differ from the NSW District Court. 

 Only in building cases does the German Court have a significantly lower 

number of pleadings per person than the NSW courts. 

 In public authority cases, the difference between the German Court and the 

District Court is not significant. 

 From the perspective of the courts, the Regional Court Stuttgart has 

significantly larger numbers of pleadings per person in medical negligence 

cases; the District Court has significantly larger numbers of pleadings per 

person in building cases; in the Supreme Court, dispute type is not important.  
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Further Analysis 
The following analysis is restricted to the pleadings in the NSW court files because in 

Germany pleadings are not differentiated into different categories and terminology as 

they are in New South Wales. 
 

Statements of claim and particulars (on behalf of the plaintiff) 
 
Table F.4:  Number of statements of claim and particulars (including amendments) 

from the plaintiff at NSW courts 

Type of dispute   All Amended 

  DC   SC* total DC    SC* total 

medical negligence Mean 3.12 3.53 3.28 .88 1.20 1.00 

  Std. Deviation 1.56 2.10 1.77 1.30 1.26 1.28 

  Median 2 3 3 0 1 .5 

 Minimum 1 1 1 0 0 0 

 Maximum 7 7 7 5 3 5 

  N 25 15 40 25 15 40 

building Mean 2.20 3.46 2.63 .72 1.54 1.00 

  Std. Deviation 1.22 2.60 1.88 1.06 1.71 1.36 

  Median 2 2 2 0 1 1 

 Minimum 1 1 1 0 0 0 

 Maximum 6 8 8 4 6 6 

  N 25 13 38 25 13 38 

public authority Mean 3.69 4.87 4.12 1.23 2.13 1.56 

  Std. Deviation 1.93 3.80 2.78 1.18 2.17 1.64 

  Median 3.5 4 4 1 2 1 

 Minimum 1 1 1 0 0 0 

 Maximum 10 16 16 5 7 7 

  N 26 15 41 26 15 41 

Total Mean 3.01 3.98 3.36 .95 1.63 1.19 

  Std. Deviation 1.70 2.94 2.27 1.19 1.76 1.45 

  Median 2.5 3 3 1 1 1 

 Minimum 1 1 1 0 0 0 

 Maximum 10 16 16 5 7 7 

  N 76 43 119 76 43 119 

* Two Supreme Court building cases have been omitted because of incomplete records.  

 

Statistical analysis of the number of statements of claim and particulars including 

amendments shows that the observed differences between the NSW courts are not 

significant, but that those between dispute types are. (The analysis was made using 

the SPSS GLM procedure taking as the dependent variable the square root of the 

number of documents from the plaintiff). 

 

The number of documents was smallest on average for building cases, and there was 

no significant difference between medical negligence and public authority cases.  
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Dependent Variable: √(docs4p)
a 

Source 
Type III Sum 
of Squares df Mean Square F Sig. 

Corrected Model 4.225 3 1.408 5.062 .002 

Intercept 343.924 1 343.924 1236.023 .000 

COURT 1.059 1 1.059 3.806 .054 

DISPUTE 3.093 2 1.546 5.557 .005 

Error 31.999 115 .278     

Total 400.000 119       

Corrected Total 36.224 118       

R Squared = .117 (Adjusted R Squared = .094) 

a  docs4p = # statements of claim & particulars submitted by the plaintiff 
 

Statistical analysis of the number of amendments in statements of claim and 

particulars shows that the observed differences between courts are significant but that 

those between dispute types are not. (The analysis was made using the SPSS GLM 

procedure taking as the dependent variable the square root of the number of amended 

documents from the plaintiff). 

 
Dependent Variable: sqrt (#amended docs4 from plaintiff + 1)  

Source 
Type III Sum 
of Squares df Mean Square F Sig. 

Corrected Model 1.952(a) 3 .651 3.531 .017 

Intercept 227.319 1 227.319 1233.599 .000 

COURT 1.094 1 1.094 5.935 .016 

DISPUTE .846 2 .423 2.296 .105 

Error 21.191 115 .184     

Total 261.000 119       

Corrected Total 23.144 118       

R Squared = .084 (Adjusted R Squared = .060) 

 
 

There were more amended documents on behalf of the plaintiff in Supreme Court 

cases than in District Court cases. 
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Notices of appearance and grounds of defence (on behalf of the 
defendant) 
 
Table F.5:  Number of notices of appearance and grounds of defence (including 

amendments) from defendants at NSW courts 

Type of dispute   All Amended 

  DC SC* total DC SC* total 

medical negligence Mean 2.60 5.13 3.55 .52 1.00 .70 

  Std. Deviation 1.96 2.97 2.66 1.26 .93 1.16 

  Median 2 5 3 0 1 0 

 Minimum 1 1 1 0 0 0 

 Maximum 10 13 13 6 3 6 

  N 25 15 40 25 15 40 

building Mean 2.84 4.85 3.53 .96 2.00 1.32 

  Std. Deviation 1.52 3.13 2.37 .89 2.20 1.53 

  Median 3 5 3 1 1 1 

 Minimum 1 1 1 0 0 0 

 Maximum 7 11 11 3 7 7 

  N 25 13 38 25 13 38 

public authority Mean 2.15 7.33 4.05 .42 2.07 1.02 

  Std. Deviation 1.41 6.56 4.76 .86 2.12 1.64 

  Median 2 4 2 0 2 0 

 Minimum 1 1 1 0 0 0 

 Maximum 6 22 22 3 7 7 

  N 26 15 41 26 15 41 

Total Mean 2.53 5.81 3.71 .63 1.67 1.01 

  Std. Deviation 1.65 4.63 3.44 1.03 1.85 1.46 

  Median 2 5 3 0 1 1 

 Minimum 1 1 1 0 0 0 

 Maximum 10 22 22 6 7 7 

  N 76 43 119 76 43 119 

* Two Supreme Court building cases have been omitted because of incomplete records.  

 

Statistical analysis of the number of notices of appearance and grounds of defence 

including amendments shows that the observed differences between dispute types are 

not significant but that those between the NSW courts are. (The analysis was made 

using the SPSS Mann Whitney procedure rather than the GLM procedure because of 

the heterogeneity of the data.) 

 

 

 Deciding court N Mean Rank Sum of Ranks 

docs 4 defendant DC NSW 76 48.50 3686.00 

 SC NSW 43 80.33 3454.00 

 Total 119     

Test statistic: Mann Whitney U 760; Z = -4.920; (asymptotic) p-value ≈ .000 

 

The number of notices of appearance and grounds of defence submitted by defendants 

was greater on average for Supreme Court defendants than for District Court 

defendants. 
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Statistical analysis of the number of amendments in notices of appearance and 

grounds of defence shows that the observed differences between courts are 

significant. When dispute type was taken into account, the variation between courts 

occurred in medical negligence and liability of public authority cases but not in 

building cases. (The analyses were made using the SPSS Mann Whitney procedure 

rather than the GLM procedure because of the heterogeneity of the data.) 

 
Test of differences between courts: amended documents from defendants 

  medical building 
Public 

authority All 

Mann-Whitney U 112.50 129.00 98.50 1044.00 

Z -2.36 -1.09 -2.93 -3.53 

Asymp. Sig. (2-tailed) .018 .275 .003 .00 

Exact Sig. [2*(1-tailed Sig.)] .035(a) .314(a) .008(a)  

a  Not corrected for ties. 
 

There were more amended documents on average on behalf of defendants at the 

Supreme Court than at the District Court. This difference is significant in medical 

negligence and public authority cases but not in building cases. 
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Per case 
 
Table F.6:  Number of statements of claim, particulars, notices of appearance and 

grounds of defence (including amendments) per case at NSW courts  

Type of dispute   All Amended 

  DC SC* total DC SC* total 

medical negligence Mean 5.72 8.67 6.83 1.40 2.20 1.70 

  Std. Deviation 2.91 4.37 3.76 1.92 1.94 1.94 

  Median 5 8 6 1 1 1 

 Minimum 2 3 2 0 0 0 

 Maximum 15 19 19 7 6 7 

  N 25 15 40 25 15 40 

building Mean 5.04 8.31 6.16 1.68 3.54 2.32 

  Std. Deviation 2.05 5.20 3.74 1.52 3.76 2.62 

  Median 5 10 5 1 2 1.5 

 Minimum 2 2 2 0 0 0 

 Maximum 10 19 19 5 13 13 

  N 25 13 38 25 13 38 

public authority Mean 5.85 12.20 8.17 1.65 4.20 2.59 

  Std. Deviation 2.44 9.92 6.91 1.70 4.11 3.04 

  Median 6 9 6 1 3 2 

 Minimum 3 2 2 0 0 0 

 Maximum 14 38 38 8 14 14 

  N 26 15 41 26 15 41 

Total Mean 5.54 9.79 7.08 1.58 3.30 2.20 

  Std. Deviation 2.48 7.08 5.10 1.70 3.41 2.58 

  Median 5 9 6 1 2 1 

 Minimum 2 2 2 0 0 0 

 Maximum 15 38 38 8 14 14 

  N 76 43 119 76 43 119 

* Two Supreme Court building cases have been omitted because of incomplete records.  

 

Statistical analysis of the number of statements of claim, particulars, notices of 

appearance and grounds of defence including amendments shows that the observed 

differences between dispute types are not significant but that those between the NSW 

courts are. (The analysis was made using the SPSS Mann Whitney procedure.) 

 
Test of differences between courts: documents from litigants 

 medical building 
Public 

authority All 

Mann-Whitney U 130.50 141.00 122.00 1044.00 

Z -1.64 -1.32 -2.93 -2.011 

Asymp. Sig. (2-tailed) .100 .186 .003 .044 

Exact Sig. [2*(1-tailed Sig.)] .112(a) .201(a) .008(a) .049(a) 

 

The number of such pleadings was greater on average for Supreme Court litigants 

than for District Court litigants. 
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Statistical analysis of the number of amendments in these pleadings (statements of 

claim, particulars, notices of appearance and grounds of defence) shows that the 

observed differences between the NSW courts within dispute types are not significant 

but that those between the NSW courts overall are. (The analysis was made using the 

SPSS Mann Whitney procedure.)  

 
Test of differences between courts: amended documents from litigants 

  medical building 
Public 

authority All 

Mann-Whitney U 112.50 129.00 98.50 1146.00 

Z -2.36 -1.09 -2.93 -2.757 

Asymp. Sig. (2-tailed) .018 .275 .003 .006 

Exact Sig. [2*(1-tailed Sig.)] .035(a) .314(a) .008(a)  

a  Not corrected for ties. 

 

The difference between the NSW courts was not significant for each dispute type but 

was overall. The number of amended documents was greater on average in Supreme 

Court cases than in District Court cases. 
 

Comparison of amendments from plaintiffs and amendments from defendants 

The number of amended documents from defendants was compared with those from 

plaintiffs by subtracting plaintiff numbers from defendants. The mean and median by 

dispute type and court are as follows: 

 

Type of dispute   

Deciding court 

DC NSW SC NSW Total 

medical negligence Mean -.36 -.20 -.30 

  Median .00 .00 .00 

building Mean .24 .00 .15 

  Median .00 .00 .00 

public authority Mean -.81 -.07 -.54 

  Median -1.00 .00 -1.00 

Total Mean -.32 -.09 -.23 

  Median .00 .00 .00 

 

Statistical analysis showed that there was no difference between dispute types and 

between courts. A test of the hypothesis that the mean was 0 gave 

z -1.77, p-value .078.  

This means that there is no difference between the number of amended documents 

from defendants and the number from plaintiffs. 
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Table F.7:  Percentage of amended statements of claim, particulars, notices of 
appearance and grounds of defence per case at NSW courts 

 Type of dispute   
DC 
(%)  

SC* 
(%)  

Total 
(%) 

medical negligence Mean 17.36 24.86 20.17 

  Std. Deviation 19.64 15.73 18.43 

  Median 12.50 26.32 20.83 

 Minimum 0 0 0 

 Maximum 60 56 60 

  N 25 15 40 

building Mean 30.62 32.52 31.27 

  Std. Deviation 23.04 23.06 22.75 

  Median 33.33 33.33 33.33 

 Minimum 0 0 0 

 Maximum 71 68 71 

  N 25 13 38 

public authority Mean 24.76 29.36 26.44 

  Std. Deviation 17.45 20.94 18.68 

  Median 25.00 33.33 25.00 

 Minimum 0 0 0 

 Maximum 57 77 77 

  N 26 15 41 

Total Mean 24.25 28.75 25.88 

  Std. Deviation 20.60 19.76 20.33 

  Median 25.00 33.33 25.00 

 Minimum 0 0 0 

 Maximum 71 77 77 

  N 76 43 119 

* Two Supreme Court building cases have been omitted because of incomplete records.  
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Appendix G 

 

Pre-trial 
 

Table G.1: Extension of time (months) granted by the Court at the request of litigants 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical 
negligence 

Mean 1.63 9.40 6.57 14.13 5.51 

  Median 1.50 3.25 2.00 11.50 2.00 

  Minimum .25 .00 .00 .00 .00 

  Maximum 5.25 61.00 37.00 61.00 61.00 

  Std. Deviation 1.17 13.14 10.34 16.12 10.06 

  N 40 40 25 15 80 

building Mean .09 5.49 5.94 4.73 2.79 

  Median .00 4.25 5.00 1.50 .00 

  Minimum .00 .00 .00 .00 .00 

  Maximum 1.75 24.00 18.00 24.00 24.00 

  Std. Deviation .30 5.67 5.09 6.65 4.83 

  N 40 40 25 15 80 

public authority Mean .58 5.74 1.42 13.23 3.19 

  Median .38 1.50 .00 6.00 .50 

  Minimum .00 .00 .00 .00 .00 

  Maximum 3.25 48.00 7.00 48.00 48.00 

  Std. Deviation .76 10.47 1.97 14.55 7.87 

  N 40 41 26 15 81 

Total Mean .77 6.87 4.60 10.70 3.83 

  Median .25 3.00 2.25 6.00 .75 

  Minimum .00 .00 .00 .00 .00 

  Maximum 5.25 61.00 37.00 61.00 61.00 

  Std. Deviation 1.04 10.31 7.01 13.51 7.94 

  N 120 121 76 45 241 
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Figure G.1: Extension of time (months) granted by the Court at the request of 
litigants 
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Table G.2: Extension of time as a percentage of case processing time 

Type of dispute   COUNTRY NSW Courts  

    
RC 
St 

NSW DC  SC  Total 

medical negligence Mean 12.82 20.50 19.34 22.44 16.66 

  Median 9.66 16.21 14.42 16.28 11.26 

  Minimum 1.03 .00 .00 .00 .00 

  Maximum 13.07 20.66 21.25 20.22 17.61 

  Std. Deviation 66.86 82.18 75.06 82.18 82.18 

  N 40 40 25 15 80 

building Mean 2.07 16.97 19.42 12.61 9.42 

  Median .00 11.07 13.85 1.37 .00 

  Minimum .00 .00 .00 .00 .00 

 Maximum 7.43 17.19 16.68 17.83 15.09 

  Std. Deviation 37.10 49.53 49.53 46.43 49.53 

  N 40 39 25 14 79 

public authority Mean 9.53 12.72 5.90 24.55 11.14 

  Median 3.73 3.23 .00 18.39 3.23 

  Minimum .00 .00 .00 .00 .00 

  Maximum 15.44 18.20 9.54 23.39 16.86 

  Std. Deviation 68.25 67.26 38.03 67.26 68.25 

  N 40 41 26 15 81 

Total Mean 8.14 16.70 14.77 20.03 12.42 

  Median 2.16 10.44 9.34 15.60 5.38 

  Minimum .00 .00 .00 .00 .00 

  Maximum 13.14 18.87 17.48 20.84 16.78 

  Std. Deviation 68.25 82.18 75.06 82.18 82.18 

  N 120 120 76 44 240 

 
 

Table G.3A: Percentage of cases granted an extension of time by court and type of 
dispute 

Type of dispute 
  

COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical negligence 100.0 75.0 68.0 86.7 87.5 

building 15.0 70.0 80.0 53.3 42.5 

public authority 62.5 58.5 46.2 80.0 60.5 

all  59.2 67.8 64.5 73.3 63.5 

 

 
Table G.3B: Requests for extension of time at the Regional Court Stuttgart 
 

 Requests for extension of time at the  
Regional Court Stuttgart 

 Plaintiff Defendant 

 # % Ave# # % Ave# 

medical negligence 24 60 1.46 33 82.5 2.42 

building 8 20 1.25 10 25 1.20 

public authority 2  5 1.5 19 47.5 1.21 
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Table G.4: Total number of visits to the courthouse excluding attendance at the 
hearing 

Type of dispute   NSW Courts  

    DC SC Total 

medical negligence N 25 15 40 

  Mean 6.72 16.67 10.45 

  Median 7 12 8 

  Std. Deviation 2.98 11.96 8.98 

  Minimum 2 5 2 

  Maximum 13 43 43 

building N 25 14 39 

  Mean 13.92 22.29 16.92 

  Median 13 12 13 

  Std. Deviation 5.52 27.75 17.30 

  Minimum 5 3 3 

  Maximum 30 110 110 

public authority N 26 15 41 

  Mean 7.04 18.07 11.07 

  Median 6 15 8 

  Std. Deviation 3.73 12.28 9.51 

  Minimum 3 3 3 

  Maximum 17 54 54 

Total N 76 44 120 

  Mean 9.20 18.93 12.77 

  Median 8.00 14.00 10.00 

  Std. Deviation 5.32 18.28 12.68 

  Minimum 2 3 2 

  Maximum 30 110 110 

 

The table shows only NSW cases because in Germany no formal distinction is made 

between oral hearings devoted to pre-trial case management and oral hearings 

equivalent to trial in Australia. A visit in NSW required the attendance at court during 

the pre-trial process of either party or their representatives. Hearings in chambers 

were excluded. Hearings before referees were included. Most visits involved both 

plaintiff and defendant representative.  

 

Figure G.2 below shows the median number of visits by court and dispute type.  
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Figure G.2: Median number of visits to the court house by court and dispute type 
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There is one extreme case: a building dispute at the Supreme Court. The case 

involved one plaintiff and five defendants. There were 71 days spent at a formal 

hearing conducted by a referee. These are included in the count of visits to the 

courthouse. Removal of this case does not affect the median. 

 

In medical negligence and public authority cases, Supreme Court cases required many 

more visits than District Court cases. In District Court cases, the median number of 

visits was seven for medical negligence and six for public authority cases, essentially 

the same. In Supreme Court cases, the median number of visits was greater in public 

authority cases (15) than in medical negligence cases (12). 

 

In building cases, there was little difference between the courts: the median number of 

visits in District Court cases was 13 and in Supreme Court cases 12. 
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Table G.5: Percentage of visits involving both parties by court and dispute type 

Type of dispute   NSW Courts  

    DC SC Total 

medical negligence N 25 15 40 

  Mean 89.55 88.13 89.02 

  Median 100.00 91.89 100.00 

  Std. Deviation 15.39 14.17 14.78 

  Minimum 50.00 52.63 50.00 

  Maximum 100.00 100.00 100.00 

building N 25 14 39 

  Mean 78.18 81.10 79.23 

  Median 80.00 83.48 80.00 

  Std. Deviation 14.12 19.23 15.95 

  Minimum 43.75 41.67 41.67 

  Maximum 100.00 100.00 100.00 

public authority N 26 14 40 

  Mean 86.49 85.78 86.24 

  Median 87.31 84.71 85.64 

  Std. Deviation 15.57 12.29 14.35 

  Minimum 33.33 61.54 33.33 

  Maximum 100.00 100.00 100.00 

Total N 76 43 119 

  Mean 84.77 85.08 84.88 

  Median 87.87 86.96 87.50 

  Std. Deviation 15.61 15.39 15.47 

  Minimum 33.33 41.67 33.33 

  Maximum 100.00 100.00 100.00 

 

There was very little difference between the courts: the median percentage was 88 in 

the District Court and 87 in the Supreme Court. However, there were differences 

between dispute types. Visits to the courthouse were more likely to involve both 

parties in medical negligence cases than in public authority and building cases. 

Building cases had the lowest percentage of visits to the courthouse involving both 

parties. 

 

Another way of looking at this is to consider the percentage of cases in which all 

visits involved both parties. This is illustrated in Figure G.3 below. 

 

 

 

 



 

521 

 

Figure G.3: Percentage of visits to the court house with both parties present by court 
and dispute type 
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The observed differences between courts within dispute types are not significant but 

the observed differences between dispute types within each court are significantly 

different for the District Court. (Χ
2
 15.03, 2 df).  

 

Again, building disputes stand out as being very different from other dispute types. At 

the District Court, in about ten per cent of building cases, all visits involved both 

parties‟ representatives whereas the corresponding values for medical negligence 

cases and public authority cases are approximately 60 and 45 respectively. At the 

Supreme Court, all visits involved both parties‟ representatives in approximately 40 

per cent of medical negligence cases, 27 per cent of building cases and 45 per cent of 

public authority cases. 
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Appendix H 

 

The Collection of Evidence 

 
Exhibits and documents 
 

Table H.1: Number of exhibits and documents submitted for the plaintiff 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical 
negligence 

Mean 20.15 32.15 16.44 58.33 26.15 

  Median 7.50 15.50 13.00 35.00 10.00 

  Std. Deviation 67.89 47.33 12.12 69.39 58.46 

  N 40 40 25 15 80 

 % cases with 0 0.0 2.5 4.0 0.0 1.3 

building Mean 11.25 76.69 43.50 129.80 43.56 

  Median 8.50 29.00 24.50 53.00 14.00 

  Std. Deviation 11.70 123.78 56.91 177.06 92.83 

  N 40 39 24 15 79 

 % cases with 0 2.5 7.5 8.0 6.7 5.0 

public authority Mean 10.28 58.80 57.92 60.27 34.54 

  Median 7.00 25.50 21.00 61.00 15.00 

  Std. Deviation 7.85 145.02 182.00 42.42 104.92 

  N 40 40 25 15 80 

 % cases with 0 0.0 4.9 0.0 13.3 2.5 

Total Mean 13.89 55.71 39.23 82.80 34.71 

  Median 8.00 25.00 18.50 53.00 13.00 

  Std. Deviation 39.94 113.85 110.74 114.94 87.54 

  N 120 119 74 45 239 

 % cases with 0 0.8 5.0 3.9 6.7 2.9 
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 Figure H.1: Median number of exhibits and documents submitted for the plaintiff 
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Table H.2: Number of exhibits and documents submitted for the defendant 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical 
negligence 

Mean 2.93 19.18 10.64 33.40 11.05 

  Median 2.00 11.50 7.00 28.00 4.00 

  Std. Deviation 2.66 21.26 9.30 27.65 17.13 

  N 40 40 25 15 80 

 % cases with 0 10.0 10.0 8.0 13.3 10.0 

building Mean 9.58 67.10 28.44 131.53 38.34 

  Median 4.00 18.00 17.00 54.00 11.00 

  Std. Deviation 12.38 126.25 40.11 185.81 93.71 

  N 40 40 25 15 80 

 % cases with 0 2.5 7.5 8.0 6.7 5.0 

public authority Mean 3.33 27.37 8.96 59.27 15.49 

  Median 2.00 12.00 6.00 54.00 4.00 

  Std. Deviation 5.00 36.91 9.07 45.00 28.97 

  N 40 41 26 15 81 

 % cases with 0 0.0 9.8 0.0 13.3 2.5 

Total Mean 5.27 37.79 15.92 74.73 21.60 

  Median 2.00 15.00 8.50 44.00 5.00 

  Std. Deviation 8.37 78.87 25.46 116.78 58.40 

  N 120 121 76 45 241 

 % cases with 0 16.7 9.1 10.5 6.7 12.9 
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Figure H.2: Median number of exhibits and documents submitted for the defendant 
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Witness statements 
 
Plaintiff 
 

Table H.3: Number of cases with witness statements for the plaintiff on file 
 

Type of dispute  COUNTRY NSW Courts 

  RC St NSW DC NSW SC NSW 

Medical 
negligence 

witness statements 0 7 1 6 

 N 40 40 25 15 

Building witness statements 1 31 19 12 

 N 40 40 25 15 

Public authority witness statements 0 10 2 8 

 N 40 41 26 15 

Total witness statements 1 48 22 26 

 N 120 121 76 45 

 
 

Defendant 
 
Table H.4: Number of cases with witness statements for the defendant on file 
 

Type of dispute  COUNTRY NSW Courts 

  RC St NSW DC NSW SC NSW 

Medical 
negligence 

witness statements 1 8 3 5 

 N 40 40 25 15 

Building witness statements 0 25 15 10 

 N 40 40 25 15 

Public authority witness statements 0 9 3 6 

 N 40 41 26 15 

Total witness statements 1 48 22 26 

 N 120 121 76 45 
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Appendix I 

 

Trial Evidence 

 
Table I.1:  Was evidence presented at trial? (percentage in each category) 

  Country NSW Courts 

Type of dispute Evidence presented in 
court 

RC St NSW DC 
NSW* 

SC 
NSW 

Medical yes 87.5 80.0 80.0 80.0 

 no 12.5 10.0 4.0 20.0 

 Not apparent from file 0.0 10.0 16.0 0.0 

 N 40 40 25 15 

Building yes 57.5 76.9 79.2 73.3 

 no 42.5 15.4 8.3 26.7 

 Not apparent from file 0.0 7.7 12.5 0.0 

 N 40 39
* 

24
*
 15 

Public authority yes 50.0 68.3 57.7 86.7 

 no 50.0 4.9 0.0 13.3 

 Not apparent from file 0.0 26.8 42.3 0.0 

 N 40 41 26 15 

Total yes 65.0 75.0 72.0 80.0 

 no 35.0 10.0 4.0 20.0 

 Not apparent from file 0.0 15.0 34.0 0.0 

 N 120 120
*
 75

*
 45 

* There was no information for one District Court building case 

 

The availability of information differed greatly between courts. In 24 per cent of cases 

at the NSW District Court (18 of 76) (42.3 per cent of public authority cases, 16 per 

cent of medical negligence cases, and 12.5 per cent of building cases), there was no 

detailed information on file about the trial process.  In the following tables, these 

cases have been treated as cases in which evidence was missing. This assumes that the 

cases with missing information did not differ significantly in relevant aspects from 

those with information about the taking of evidence. Table I.1 shows that there was a 

difference in terms of dispute type. This means that all comparisons must be made 

within dispute types. Cases with missing information about the taking of evidence did 

not differ in terms of time taken from filing to resolution by judgment, percentage of 

extensions granted, and percentage of cases with reserved judgments. There seemed 

to be only one apparent difference, namely that eight of the 18 cases with missing 

information were in the hands of two particular defendant solicitors. Table I.1A gives 

the revised percentages and sample sizes. 
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Table I.1A:  Was evidence presented at trial? (percentage in each category) 
cases with no information available have been excluded 

  Country NSW Courts 

Type of dispute Evidence presented in 
court 

RC St NSW DC 
NSW 

SC 
NSW 

Medical yes 87.5 88.9 95.2 80.0 

 no 12.5 11.1 4.8 20.0 

 N 40 36 21 15 

Building yes 57.5 83.3 90.5 73.3 

 no 42.5 16.7 9.5 26.7 

 N 40 36 21 15 

Public authority yes 50.0 93.3 100.0 86.7 

 no 50.0 6.7 0.0 13.3 

 N 40 30 15 15 

Total yes 65.0 88.2 94.7 80.0 

 no 35.0 11.8 5.3 20.0 

 N 120 92 57 45 

 

Statistical analysis showed that there were differences between courts in terms of the 

likelihood of evidence being presented at trial, and that the nature of these differences 

varied with dispute type. In medical negligence cases, the likelihood of evidence 

being presented did not differ between courts (Fisher‟s Exact test Χ
2
 1.981, p-value 

.453.) In building cases, the likelihood of evidence being presented differed 

significantly between Germany and New South Wales: RC St 50 per cent, DC NSW 

90.5 per cent, SC NSW 73.3 per cent; Χ
2
 7.210, df 2, p-value .027. In public authority 

cases, the likelihood of evidence being presented differed even more between the two 

systems‟ courts: RC St 50 per cent, DC NSW 100 per cent, SC NSW 86.7 per cent; Χ
2
 

15.556, df 2, p-value .000. The observed differences between the two NSW courts 

were not of statistical significance. 
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Table I.2:  Who was examined in Court? (percentage in each category for cases in which 
information was available about the taking of evidence at trial) 

Type of 
dispute 

 Country NSW Courts  

Examined at hearing RC St NSW DC  SC  Total 

Medical Plaintiff
1 
examined 2.6 85.7 95.0 73.3 41.9 

 Plaintiff examined or heard
1, 3

 65.0 85.7 95.0 73.3 74.7 

 Plaintiff  ordinary witnesses 17.9 57.1 50.0 66.7 36.5 

 Defendant
2 

examined 2.6 65.7 70.0 60.0 32.4 

 Defendant examined or heard
2
 42.5 65.7 70.0 60.0 53.3 

 Defendant ordinary witnesses 35.9 37.1 35.0 40.0 36.5 

 Plaintiff appointed expert  0.0 54.3 45.0 66.7 25.7 

 Defendant appointed expert  0.0 42.9 40.0 46.7 20.3 

 Court appointed expert 74.4 0.0 0.0 0.0 39.2 

 Expert  74.4 65.7 60.0 73.3 70.3 

 Other 0.0 0.0 0.0 0.0 0.0 

Building Plaintiff
1 
examined 0.0 68.6 75.0 60.0 32.0 

 Plaintiff examined or heard
1, 3

 40.0 68.6 75.0 60.0 53.3 

 Plaintiff ordinary witnesses 32.5 45.7 40.0 53.3 38.7 

 Defendant
2 

examined 0.0 60.0 80.0 33.3 28.0 

 Defendant examined or heard
2
 40.0 60.0 80.0 33.3 49.3 

 Defendant ordinary witnesses 17.5 54.3 50.0 60.0 34.7 

 Plaintiff appointed expert  0.0 51.4 55.0 46.7 24.0 

 Defendant appointed expert  0.0 51.4 60.0 40.0 24.0 

 Court appointed expert 37.5 0.0 0.0 0.0 20.0 

 Expert 37.5 58.3 66.7 46.7 47.4 

 Other 0.0 11.4 15.0 6.7 5.3 

Public 
authority 

Plaintiff
1 
examined 0.0 86.7 100.0 73.3 37.1 

 Plaintiff examined or heard
1, 3

 45.0 86.7 100.0 73.3 62.9 

 Plaintiff ordinary witnesses 15.0 63.3 60.0 66.7 35.7 

 Defendant
2 

examined 0.0 23.3 13.3 33.3 10.0 

 Defendant examined or heard
2
 0.0 23.3 13.3 33.3 10.0 

 Defendant ordinary witnesses 12.5 60.0 53.3 66.7 32.9 

 Plaintiff appointed expert  0.0 63.3 40.0 86.7 27.1 

 Defendant appointed expert  0.0 50.0 20.0 80.0 21.4 

 Court appointed expert 17.5 0.0 0.0 0.0 10.0 

 Expert 17.5 63.3 40.0 86.7 37.1 

 Other 15.7 10.0 6.7 13.3 20.0 

All Plaintiff
1 
examined 0.8 80.0 89.1 68.9 37.0 

 Plaintiff examined or heard
1, 3

 50.0 78.4 86.0 68.9 63.1 

 Plaintiff ordinary witnesses 21.8 55.0 49.1 62.2 37.0 

 Defendant
2 

examined 0.8 51.0 58.2 42.2 23.7 

 Defendant examined or heard
2
 27.5 52.0 59.6 42.2 38.7 

 Defendant ordinary witnesses 21.8 50.0 45.5 55.6 34.7 

 Plaintiff appointed expert  0.0 56.0 47.3 66.7 25.6 

 Defendant appointed expert  0.0 48.0 41.8 55.6 21.9 

 Court appointed expert 42.9 0.0 0.0 0.0 23.3 

 Expert 42.9 62.4 57.1 68.9 51.8 

 Other 6.8 7.8 7.3 6.7 6.7 
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1 Plaintiff refers to the plaintiff or his/her statutory representative. 
2 Defendant refers to the defendant or his/her statutory representative. 
3 In the German court, litigants are more often ‘heard’ rather than being formally examined. 

 

Table I.2A:  Who was examined in Court? (percentage in each category for cases in which 
evidence was taken at trial) 

Type of 
dispute 

 Country NSW Courts  

 Examined at hearing RC St NSW DC 
NSW 

SC 
NSW 

Total 

Medical Plaintiff
1 
examined 2.9 96.8 100.0 91.7 47.7 

 Plaintiff examined or heard
1, 3

 65.7 96.8 100.0 91.7 80.3 

 Plaintiff ordinary witnesses 20.6 64.5 52.6 83.3 41.5 

 Plaintiff appointed expert  0.0 61.3 47.4 83.3 29.2 

 Defendant
2 

examined 2.9 74.2 73.7 75.0 36.9 

 Defendant examined or heard
2
 42.9 74.2 73.7 75.0 57.6 

 Defendant ordinary witnesses 41.2 41.9 36.8 50.0 41.5 

 Defendant appointed expert  0.0 48.4 42.1 58.3 23.1 

 Court appointed expert 85.3 0.0 0.0 0.0 44.6 

 Other 0.0 0.0 0.0 0.0 0.0 

Building Plaintiff
1 
examined 0.0 82.8 83.3 81.8 46.2 

 Plaintiff examined or heard
1, 3

 43.5 82.8 83.3 81.8 65.4 

 Plaintiff ordinary witnesses 56.5 55.2 44.4 72.7 55.8 

 Plaintiff appointed expert  0.0 62.1 61.1 63.6 34.6 

 Defendant
2 

examined 0.0 72.4 88.9 45.5 40.4 

 Defendant examined or heard
2
 52.2 72.4 88.9 45.5 63.5 

 Defendant ordinary witnesses 30.4 65.5 55.6 81.8 50.0 

 Defendant appointed expert  0.0 62.1 66.7 54.5 34.6 

 Court appointed expert 65.2 0.0 0.0 0.0 28.8 

 Other 0.0 13.8 16.7 9.1 7.7 

Public 
authority 

Plaintiff
1 
examined 0.0 92.9 100.0 84.6 54.2 

 Plaintiff examined or heard
1, 3

 55.0 92.9 100.0 84.6 77.1 

 Plaintiff ordinary witnesses 30.0 67.9 60.0 76.9 52.1 

 Plaintiff appointed expert  0.0 67.9 40.0 100.0 39.6 

 Defendant
2 

examined 0.0 25.0 13.3 38.5 14.6 

 Defendant examined or heard
2
 0.0 25.0 13.3 38.5 14.6 

 Defendant ordinary witnesses 25.0 64.3 53.3 76.9 47.9 

 Defendant appointed expert  0.0 53.6 20.0 92.3 31.3 

 Court appointed expert 35.0 0.0 0.0 0.0 14.6 

 Other 40.0 10.7 6.7 15.4 22.9 

All Plaintiff
1 
examined 1.3 90.9 94.2 86.1 49.1 

 Plaintiff examined or heard
1, 3

 56.4 90.9 94.2 86.1 74.7 

 Plaintiff ordinary witnesses 33.8 62.5 51.9 77.8 49.1 

 Plaintiff appointed expert  0.0 63.6 50.0 83.3 33.9 

 Defendant
2 

examined 1.3 58.0 61.5 52.8 31.5 

 Defendant examined or heard
2
 34.6 58.0 61.5 52.8 47.0 

 Defendant ordinary witnesses 33.8 56.8 48.1 69.4 46.1 

 Defendant appointed expert  0.0 54.5 44.2 69.4 29.1 

 Court appointed expert 66.2 0.0 0.0 0.0 30.9 
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 Other 10.4 8.0 7.7 8.3 9.1 

1 Plaintiff refers to the plaintiff or his/her statutory representative. 
2 Defendant refers to the defendant or his/her statutory representative. 
3 In the German court, litigants are more often ‘heard’ rather than being formally examined. 

 
 
 

Table I.3:  Number of lay witnesses for the plaintiff examined in court given that 
information about the presentation of evidence was on file 

 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

Mean 0.95 2.45 1.89 3.13 1.64 

  Std. Deviation  0.826 2.489 1.231 3.378 1.931 

  Median 1.00 2.00 2.00 3.00 1.00 

  Minimum 0 0 0 0 0 

  Maximum 4 13 5 13 13 

  N 39 33 18 15 72 

building Mean 0.93 2.18 1.47 3.14 1.49 

  Std. Deviation  1.185 3.137 1.219 4.521 2.352 

  Median 1.00 1.00 1.00 1.50 1.00 

  Minimum 0 0 0 0 0 

  Maximum 5 17 4 17 17 

  N 40 33 19 14 73 

public authority Mean 0.80 3.40 2.00 4.80 1.91 

  Std. Deviation  1.181 3.775 1.000 4.931 2.908 

  Median 0.50 2.50 2.00 3.00 1.00 

  Minimum 0 0 1 0 0 

  Maximum 5 16 4 16 16 

  N 40 30 15 15 70 

Total Mean 0.89 2.66 1.77 3.70 1.68 

  Std. Deviation  1.072 3.165 1.165 4.295 2.420 

  Median 1.00 2.00 1.00 3.00 1.00 

  Minimum 0 0 0 0 0 

  Maximum 5 17 5 17 17 

  N 119 96 52 44 215 

Witnesses for the plaintiff include the plaintiff. 
German plaintiffs heard in court are taken as having been examined in court 
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Table I.4:  Number of lay witnesses for the defendant examined in court given that 
information about the presentation of evidence was on file 

 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

Mean 0.90 1.66 1.76 1.50 1.22 

  Std. Deviation  0.852 1.471 1.602 1.314 1.208 

  Median 1.00 1.00 1.00 1.00 1.00 

  Minimum 0 0 0 0 0 

  Maximum 3 7 7 4 7 

  N 39 29 17 12 68 

building Mean 0.60 3.14 1.72 5.70 1.65 

  Std. Deviation  0.672 4.214 .826 6.378 3.001 

  Median 0.50 2.00 2.00 4.00 1.00 

  Minimum 0 0 0 1 0 

  Maximum 2 22 3 22 22 

  N 40 28 18 10 68 

public authority Mean 0.28 2.64 1.43 3.86 1.25 

  Std. Deviation  0.905 3.223 1.697 3.939 2.458 

  Median 0.00 1.50 1.00 2.00 .00 

  Minimum 0 0 0 0 0 

  Maximum 5 11 6 11 11 

  N 40 28 14 14 68 

Total Mean 0.59 2.47 1.65 3.58 1.37 

  Std. Deviation  0.848 3.187 1.378 4.423 2.342 

  Median 0.00 2.00 1.00 2.00 1.00 

  Minimum 0 0 0 0 0 

  Maximum 5 22 7 22 22 

  N 119 85 49 36 204 

Witnesses for the defendant include the defendant 
German defendants heard in court are taken as having been examined in court 
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Table I.5:  Number of lay witnesses for the plaintiff examined in court for cases in 
which witnesses were examined at trial 

 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

Mean 1.00 2.79 2.00 3.92 1.83 

  Std. Deviation  0.853 2.470 1.173 3.343 1.988 

  Median 1.00 2.00 2.00 3.00 1.00 

  Minimum 0 1 1 1 0 

  Maximum 4 13 5 13 13 

  N 34 29 17 12 63 

building Mean 1.35 2.67 1.65 4.40 2.06 

  Std. Deviation  1.369 3.282 1.169 4.835 2.645 

  Median 1.00 1.00 1.00 3.00 1.00 

  Minimum 0 0 0 1 0 

  Maximum 5 17 4 17 17 

  N 23 27 17 10 50 

public authority Mean 1.25 3.64 2.00 5.54 2.65 

  Std. Deviation  1.482 3.793 1.000 4.892 3.252 

  Median 1.00 3.00 2.00 3.00 2.00 

  Minimum 0 1 1 1 0 

  Maximum 5 16 4 16 16 

  N 20 28 15 13 48 

Total Mean 1.17 3.04 1.88 4.66 2.14 

  Std. Deviation  1.197 3.209 1.111 4.331 2.626 

  Median 1.00 2.00 2.00 3.00 1.00 

  Minimum 0 0 0 1 0 

  Maximum 5 17 5 17 17 

  N 77 84 49 35 161 

Witnesses for the plaintiff include the plaintiff. 
German plaintiffs heard in court are taken as having been examined in court. 
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Table I.6:  Number of lay witnesses for the defendant examined in court for cases in 
which witnesses were examined at trial 

 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical 
negligence 

Mean 0.97 1.66 1.76 1.50 1.29 

  Std. Deviation  0.870 1.471 1.602 1.314 1.224 

  Median 1.00 1.00 1.00 1.00 1.00 

  Minimum 0 0 0 0 0 

  Maximum 3 7 7 4 7 

  N 34 29 17 12 63 

building Mean 0.87 3.14 1.72 5.70 2.12 

  Std. Deviation  0.694 4.214 .826 6.378 3.333 

  Median 1.00 2.00 2.00 4.00 1.00 

  Minimum 0 0 0 1 0 

  Maximum 2 22 3 22 22 

  N 23 28 18 10 51 

public authority Mean 0.55 2.74 1.43 4.15 1.81 

  Std. Deviation  1.234 3.241 1.697 3.934 2.787 

  Median 0.00 2.00 1.00 2.00 1.00 

  Minimum 0 0 0 0 0 

  Maximum 5 11 6 11 11 

  N 20 27 14 13 47 

Total Mean 0.83 2.50 1.65 3.69 1.70 

  Std. Deviation  0.938 3.194 1.378 4.444 2.532 

  Median 1.00 2.00 1.00 2.00 1.00 

  Minimum 0 0 0 0 0 

  Maximum 5 22 7 22 22 

  N 77 84 49 35 161 

Witnesses for the defendant include the defendant 
 German defendants heard in court are taken as having been examined in court 
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Table I.7:  Number of lay witnesses for the plaintiff examined in court for cases in 
which witnesses for the plaintiff were examined at trial 

 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical  Mean 1.32 2.79 2.00 3.92 2.07 

negligence  Std. Deviation  0.67 2.47 1.17 3.34 1.95 

  Median 1 2 2 3 1 

  Minimum 1 1 1 1 1 

  Maximum 4 13 5 13 13 

  N 28 29 17 12 57 

building Mean 1.76 2.77 1.75 4.40 2.32 

  Std. Deviation  1.09 3.30 1.13 4.84 2.59 

  Median 1 1.5 1 3 1 

  Minimum 1 1 1 1 1 

  Maximum 5 17 4 17 17 

  N 21 26 16 10 47 

public authority Mean 1.60 3.64 2.00 5.54 2.79 

  Std. Deviation  1.23 3.79 1.00 4.89 3.15 

  Median 1 3 2 3 1 

  Minimum 1 1 1 1 1 

  Maximum 5 16 4 16 16 

  N 20 28 15 13 48 

Total Mean 1.54 3.07 1.92 4.66 2.38 

  Std. Deviation  0.99 3.21 1.09 4.33 2.58 

  Median 1 2 2 3 1 

  Minimum 1 1 1 1 1 

  Maximum 5 17 5 17 17 

  N 69 83 48 35 152 

Witnesses for the plaintiff include the plaintiff. 
German plaintiffs heard in court are taken as having been examined in court. 
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Table I.7A1:  Cases in which lay witnesses for the plaintiff were examined at trial 
(percentage) 

 

Type of dispute Country NSW Courts  

  RC St NSW DC NSW SC NSW Total 

medical negligence 70.0 86.1 90.5 80.0 77.6 

building 52.5 77.8 81.0 73.3 64.5 

public authority 50.0 93.3 100.0 86.7 68.6 

Total 57.5 85.3 89.5 80.0 70.3 

Witnesses for the plaintiff include the plaintiff. 
German plaintiffs heard in court are taken as having been examined in court. 

 

 
Table I.7A2:  Cases in which evidence was presented at trial and lay witnesses for the 

plaintiff were examined at trial (percentage) 
 

Type of dispute Country NSW Courts  

  RC St NSW DC NSW SC NSW Total 

medical negligence 71.4 96.9 95.0 100.0 83.6 

building 65.2 93.3 89.5 100.0 81.1 

public authority 65.0 100.0 100.0 100.0 85.4 

Total 67.9 96.7 94.4 100.0 83.3 

Witnesses for the plaintiff include the plaintiff. 
German plaintiffs heard in court are taken as having been examined in court. 

 
 

Analysis 

 

The probability that lay witnesses for the plaintiff were examined at trial 

The relevant data are set out in tables I.7A1 and I.7A2. Table I.7A2 shows that if 

evidence was presented, then in the NSW courts, witnesses for the plaintiff were 

almost always examined in evidence. In the Supreme Court, plaintiff witnesses were 

examined in all cases and in the District Court in 95 per cent of cases. The likelihood 

of witnesses for the plaintiff being examined at the Regional Court Stuttgart was 

lower: 68 per cent overall with little difference between dispute types. 

 

The decision to present evidence at trial may be driven by the need to examine the 

plaintiff‟s evidence. So the first table gives the percentage of cases in which plaintiff 

witnesses were examined given that information about the trial process was 

available. The results in table I.7A1 show a greater likelihood for examination of 

plaintiff witnesses in the NSW courts, but the difference from the Regional Court of 

Stuttgart is not as marked as when the data are restricted to cases in which plaintiff 

witnesses were examined at trial. Further analysis was carried out. 

 

The SPSS HiLog program was used to determine the best model for the 

multidimensional table obtained by using the factors DISPUTE, COURT and PWIT 

where PWIT has 2 levels:  

1. Plaintiff or plaintiff nominated witness examined at trial 

2. Plaintiff or plaintiff nominated witness not examined at trial 
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Using backward elimination, the best model has generating class COURT X PWIT 

(LR chi-squared 10.84, df 12, p .543; if deleted, LR chi-squared change 23.157, df 2, 

p .000). 

 

This means that the differences between courts are independent of dispute type and 

that the differences between dispute types are not statistically significant.  

 

Table I.7A shows that the percentage of cases in which the plaintiff and/or plaintiff 

nominated witnesses were examined at trial was lowest at the Regional Court 

Stuttgart, 67.9 per cent. The difference between the NSW courts is not statistically 

significant: District Court 89.5 per cent; Supreme Court 80 per cent. 

 

The number of lay witnesses for the plaintiff given that one or more such witnesses 

were examined at trial 

 For cases where plaintiff witnesses were examined in court, the question is how 

many? As reported above, plaintiff witnesses were less likely to be examined at the 

Regional Court Stuttgart than at the NSW courts, the NSW courts were equally likely 

to examine plaintiff witnesses, and the pattern was similar across all dispute types. 

Table I.7 gives the relevant summary statistics about the number of witnesses for the 

plaintiff (including the plaintiff) for cases in which witnesses for the plaintiff were 

examined at trial. Statistical analysis to determine whether there were differences 

between courts and between dispute types was carried out using the Kruskal Wallis 

test as implemented in SPSS. This was done because of the non-normality of the data. 

 

Type of dispute  NSW Courts  

   RC St DC NSW SC NSW Test stat 

medical negligence rank 19.14 29.15 39.11 Χ
2
 15.026 

 N 25 17 9 df 2, p .001 

building rank 21.78 21.62 32.50 Χ
2
 5.408 

 N 20 17 10 df 2, p .067 

public authority rank 9.90 10.45 17.91 Χ
2
 6.574 

 N 5 10 11 df 2, p .037 

 
 

From this it can be concluded that the number of witnesses on behalf of the plaintiff 

varied between courts. For medical negligence and public authority cases, using the 

sum of ranks to order the courts, the result is that: 

 

RC ST < DC NSW < SC NSW. 

 

In both medical negligence and public authority cases, the median number of plaintiff 

witnesses was one at the Regional Court Stuttgart, two at the NSW District Court and 

three at the NSW Supreme Court. Consideration of the sum of ranks for each court 

shows that for medical negligence cases the differences between the Regional Court 

Stuttgart and the NSW District Court on the one hand, and between the two NSW 

courts on the other are both statistically significant. For public authority cases, the 

difference between the Regional Court Stuttgart and the NSW District Court is not 

statistically significant. 

 

In building cases, ordering by the sum of ranks gives a different result: 
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DC NSW < RC ST < SC NSW,  

 

but the statistical test indicates that the differences are not statistically significant even 

when account is taken of all the data. 
 

 
Table I.8:  Number of lay witnesses for the defendant examined in court for cases in 

which witnesses for the defendant were examined at trial 
 

Type of 
dispute 

  COUNTRY NSW Courts  

    RC St NSW DC SC Total 

medical  Mean 1.40 1.92 1.87 2.00 1.66 

negligence  Std. Deviation  0.65 1.41 1.59 1.12 1.12 

  Median 1 1 1 2 1 

  Minimum 1 1 1 1 1 

  Maximum 3 7 7 4 7 

  N 25 25 16 9 50 

building Mean 1.20 3.26 1.82 5.70 2.38 

  Std. Deviation  0.41 4.25 .73 6.38 3.37 

  Median 1 2 2 4 1 

  Minimum 1 1 1 1 1 

  Maximum 2 22 3 22 22 

  N 20 27 17 10 47 

public authority Mean 2.20 3.70 2.22 4.91 3.40 

  Std. Deviation  1.64 3.26 1.64 3.81 3.04 

  Median 2 2 2 4 2 

  Minimum 1 1 1 1 1 

  Maximum 5 11 6 11 11 

  N 5 20 9 11 25 

Total Mean 1.40 2.92 1.93 4.30 2.30 

  Std. Deviation  0.76 3.27 1.30 4.52 2.66 

  Median 1 2 2. 2.5 1 

  Minimum 1 1 1 1 1 

  Maximum 5 22 7 22 22 

  N 50 72 42 30 122 

Witnesses for the defendant include the defendant. 
German defendants heard in court are taken as having been examined in court. 

 
 
Table I.8A1:  Cases in which lay witnesses for the defendant were examined at trial 

(percentage) 
 

Type of dispute Country NSW Courts  

  RC St NSW DC NSW SC NSW Total 

medical negligence 62.5 75.0 85.7 60.0 68.4 

building 50.0 77.8 81.0 73.3 63.2 

public authority 12.5 70.0 66.7 73.3 37.1 

Total 41.7 74.5 78.9 68.9 56.8 

Witnesses for the defendant include the defendant. 
German defendants heard in court are taken as having been examined in court. 
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Table I.8A2: Cases in which evidence was taken at trial and lay witnesses for the 

defendant were examined at trial (percentage) 
  

Type of dispute Country NSW Courts  

  RC St NSW DC NSW SC NSW Total 

medical negligence 65.7 84.4 90.0 75.0 74.6 

building 69.6 93.3 89.5 100.0 83.0 

public authority 25.0 75.0 66.7 84.6 54.2 

Total 56.4 84.4 83.3 86.1 71.4 

Witnesses for the defendant include the defendant. 
German defendants heard in court are taken as having been examined in court. 

 

Analysis 

 

The probability that lay witnesses for the defendant were examined at trial 

The relevant data are set out in tables I.8A1 and I.8A2. The second table shows that if 

evidence was taken, defendant witnesses were more likely to be examined in 

evidence at the NSW courts than at the German court. In both systems, examination 

of defendant witnesses was less likely to occur in public authority cases than in 

medical negligence and building cases.  

 

The SPSS HiLog program was used to determine the best model for the 

multidimensional table obtained by using the factors DISPUTE, COURT and DWIT 

where DWIT had 2 levels:  

1. Defendant or defendant nominated witness examined at trial 

2. Defendant or defendant nominated witness not examined at trial 

Using backward elimination, the best model has generating class COURT X DWIT, 

DISPUTE X DWIT (LR chi-squared 10.84, df 8, p .211; if COURT X DWIT is 

deleted, LR chi-squared change 16.501, df 2, p .000; if DISPUTE X DWIT is deleted, 

LR chi-squared change .10.62, df 2 p .005).  

 

This means that the differences between courts are independent of the differences 

between dispute types, and that both factors are statistically significant.  

 

Further analysis using logit methods shows that the observed differences between the 

NSW courts are not statistically significant but the differences from the German court 

are. Parameter estimates are: 

 
difference Est. s.e. Z value 

RC ST – SC NSW -1.87 .57 -3.28 

DC NSW – SC NSW -.37 .63 -.59 

 

It also shows that the difference between medical negligence cases and building cases 

is not significant but that differences from public authority cases are. 

 
difference Est. s.e. Z value 

Medical - Public 1.26 .45 2.79 

Building – Public 1.67 .51 3.29 
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The decision to present evidence at trial may be driven by the need to examine the 

defendant‟s evidence. So the first table gives the percentage of cases in which 

defendant witnesses were examined given that information about the trial process 

was available. The results in table I.8A1 show a greater likelihood for examination of 

defendant witnesses in the NSW courts, but the difference from the German court is 

not as marked as the difference obtained when attention is restricted to cases in which 

evidence was presented. Further analysis was carried out. 

 

The SPSS HiLog program was used to determine the best model for the 

multidimensional table obtained by using the factors DISPUTE and COURT with 

DWIT where DWIT had 2 levels:  

1. Defendant or Defendant nominated witness examined at trial 

2. Defendant or Defendant nominated witness not examined at trial 

Using backward elimination, the best model has generating class DISPUTE X 

COURT X DWIT. This means that there are differences between courts which depend 

on dispute type. 
 

Chi-squared analysis for each dispute type gave the following results: 
 
Dispute Percentage in which Defendant 

witnesses examined at trial 
   

 RC ST DC NSW SC NSW Χ
2
 df p value 

Medical negligence 62.5 85.7 60.0 4.048 2 0.132 

building 50.0 81.0 73.3 6.501 2 0.039 

Public authority 12.5 66.7 73.3 24.419 2 0.000 

 

In medical negligence cases, there was no difference between courts. 

 

In building cases and in public authority cases, the probability that at least one 

defendant or defendant nominated witness was examined at trial was least for the 

German court. Also, in both of these dispute types, the observed differences between 

the NSW courts are not statistically significant. 

 

Similarly, the statistical significance of observed differences between dispute types 

was assessed. 
 

Chi-squared analysis for each court gave the following results: 
 
Court Percentage in which Defendant 

witnesses examined at trial 
   

 medical building public Χ
2
 df 

p value 
exact 

RC ST 65.7 69.6 25.0 10.876 2 0.004 

DC NSW 90.0 89.5 66.7 4.156 2 0.177 

SC NSW 75.0 100.0 84.6 3.037 2 0.244 

 

The observed differences between dispute types were not statistically significant for 

either of the NSW courts but were for the Regional Court Stuttgart. At that court, 

defendant witnesses were less likely to be examined in public authority cases than in 

medical negligence or building cases. 
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The number of lay witnesses for the defendant given that one or more such 

witnesses were examined at trial 

For cases where defendant witnesses were examined in court, the question is how 

many? As reported above, the likelihood of defendant witnesses being examined was 

lower at the Regional Court Stuttgart than at the two NSW courts. Is the same true 

about the number of defendant witnesses examined? Table I.8 gives the relevant 

summary statistics. Statistical analysis was carried out using the Kruskal Wallis test as 

implemented in SPSS. 

 

Type of dispute  NSW Courts  

   RC St DC NSW SC NSW Test stat 

medical negligence rank 23.24 26.13 30.67 Χ
2
 2.34 

 N 25 16 9 df 2, p .310 

building rank 16.30 26.29 35.50 Χ
2
 16.45 

 N 20 17 10 df 2, p .000 

public authority rank 10.50 10.67 16.05 Χ
2
 3.56 

 N 5 9 11 df 2, p .169 

 

Only in building cases were the differences between courts statistically significant. 

Hence it can be concluded that if defendant witnesses were examined in court, there 

was no difference between the three courts in terms of the number of defendant 

witnesses examined in medical negligence and public authority cases. But in building 

cases, their number was lowest at the Regional Court Stuttgart and highest at the 

NSW Supreme Court. The numbers at the NSW District Court differed from those at 

the other two courts. 

 

Comparison of plaintiff and defendant activity 

 

In comparison with the plaintiff results, there was greater variation between courts 

and dispute types in the defendant data. If lay witnesses were examined at trial, then 

at all courts defendant witnesses were as likely to be examined at trial as plaintiff 

witnesses in medical negligence and building cases. But in public authority cases, 

defendant witnesses were less likely to be examined. 
 

If lay witnesses of the relevant category were examined, the numbers of such 

witnesses were essentially the same within courts. This has not been tested 

statistically. 

 



 

542 

 

Appendix K 

 

Expert evidence 

 
Expert reports 
 

Written expert evidence was less likely to be sought in the German cases than in the 

NSW cases. This depended on the type of dispute. In NSW, the observed variation 

between courts was not statistically significant. In Germany, experts were generally 

appointed by the court whereas in NSW, expert reports were submitted on behalf of 

plaintiffs or defendants or both. 

Expert reports in general 

Table K.1A shows the number of cases with written expert reports on file cross-

classified by dispute type and country or court.  

 

Table K.1A Written expert reports on file by dispute type and country or court 

 

Dispute type  Country NSW Courts
*
 Total 

  RC St NSW DC  SC  

Medical negligence #cases 38 39 25 14 77 

 % 95.0 97.5 100.0 93.3 96.3 

 Sample size 40 40 25 15 80 

Building #cases 13 26 18 8 39 

 % 32.5 65.0 72.0 53.3 48.8 

 Sample size 40 40 25 15 80 

Public authority #cases 18 36 23 13 54 

 % 45.0 90.2 88.5 86.7 66.7 

 Sample size 40 41 26 15 81 

Total #cases 69 101 66 35 170 

 % 57.5 83.5 86.8 77.8 70.5 

 Sample size 120 121 76 45 241 

* There were ten NSW cases in which it was not apparent from the files whether or not there were 

expert reports. Of the ten cases seven were District Court cases and three were Supreme Court cases. 

These have been treated as not having expert reports. 
 

There were more NSW than German cases with expert reports on file (in NSW 101 of 

121 or 83.5 per cent; in Germany 69 of 120 or 57.5 per cent).  

In medical negligence cases, in both countries, almost all cases had expert reports on 

file (Fisher‟s exact test Χ
2
 1.632, p-value .434). 

In the public authority category, German cases were less likely to have expert reports on 

file than NSW ones, and the observed difference between the NSW courts is not 

statistically significant (Χ
2
 24.654, df 2, p-value .000).  

In building cases, almost two in three NSW cases had expert reports on file whereas 

only one in three German cases had expert reports on file (Fisher‟s exact test Χ
2
 29.432, 
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p-value .000). In NSW, the observed difference between courts is not statistically 

significant. 

 

Table K.1B: Number of expert reports  summary statistics for cases with at least one 
expert report 

Type of dispute   COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical negligence Mean 1.50 7.10 5.04 10.79 4.34 

 Median 1 5 5 8 2 

 Std. Deviation .69 7.34 2.32 11.18 5.93 

 Minimum 1 1 1 1 1 

 Maximum 3 44 10 44 44 

 #cases 38 39 25 14 77 

building Mean 1.31 3.54 2.50 5.88 2.79 

 Median 1 2 2 4 2 

 Std. Deviation .63 3.95 1.29 6.53 3.40 

 Minimum 1 1 1 1 1 

 Maximum 3 21 5 21 21 

 #cases 13 26 18 8 39 

public authority Mean 1.28 6.25 5.30 7.92 4.59 

 Median 1 5 5 7 4 

 Std. Deviation .75 3.46 2.51 4.31 3.70 

 Minimum 1 1 1 2 1 

 Maximum 4 15 11 15 15 

 #cases 18 36 23 13 54 

Total Mean 1.41 5.88 4.44 8.60 4.06 

 Median 1 4 4 6 2 

 Std. Deviation .69 5.54 2.45 8.19 4.82 

 Minimum 1 1 1 1 1 

 Maximum 4 44 11 44 44 

 #cases 69 101 66 35 170 

 

There were clear differences between the courts in terms of the number of expert 

reports per case. The Regional Court Stuttgart had fewer than either of the NSW courts. 

The District Court had fewer than the Supreme Court. This was true within dispute 

types and overall. However, these differences are not of statistical significance. 

 

At the Regional Court Stuttgart, the number of expert reports per case did not differ 

between dispute types.  

 

At both NSW courts, the observed differences between dispute types are statistically 

significant.  

 

At the District Court, medical negligence cases did not differ from public authority 

cases. Building cases had the smallest number per case on average. 

 

At the Supreme Court, the observed differences between dispute types are not 

statistically significant. 
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Who appointed the experts? 

 

In Germany, almost all experts were appointed by the court. Some were appointed by 

one or other party. In NSW, there were no court-appointed experts. All experts were 

appointed by the litigants. Because of the primacy of court-appointed experts in Germany, this 

is discussed first. 

 

Some court-appointed experts in Germany were ordered by the court to submit a written report 

by a certain date. Some were not. Some were ordered to attend the hearing. Some were 

examined in evidence.  

 

Some parties appointed experts and in all such cases commissioned written reports.  

 

In 72 of 120 (60%) cases, one or more experts were used. This varied between dispute 

types, the maximum percentage occurring in medical negligence cases (95%). In the 

majority of cases using experts, experts were appointed by the court. 
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Table K.2 Use of experts: Germany 

 

 

 
 

Expert reports on behalf of the plaintiff 

 
Table K.3A: Incidence of written expert reports on behalf of the plaintiff 
 

Dispute type  Country NSW Courts
1
 Total 

  RC St NSW DC  SC  

Medical negligence #cases 14 39 25 14 53 

 % 35.0 97.5 100.0 93.3 66.3 

 Sample size 40 40 25 15 80 

Building #cases 4 23 15 8 27 

 % 10.0 57.5 60.0 53.3 33.8 

 Sample size 40 40 25 15 80 

Public authority #cases 7 36 23 13 43 

 % 17.5 87.8 88.5 86.7 53.1 

 Sample size 40 41 26 15 81 

Total #cases 25 98 63 35 123 

 % 20.8 81.0 82.9 77.8 51.0 

 Sample size 120 121 76 45 241 

 
 

In all courts, expert reports were submitted on behalf of the plaintiff. 

In the German court, less than one in four cases had an expert report commissioned by 

the plaintiff (25 of 120) whereas in both NSW courts, more than three in four cases had 

such an expert report (DC 63 of 76; SC 35 of 45). 

Type 

 

Medical  Building Public 

authority 

All  

 n % n % n % n % 

court         
 Written only  10  1  3  14  

 Written & examined in 

evidence 

25  9  7  41  

 Examined in evidence only 0  4  0  4  

 total 35 87.5 14 35.0 10 25.0 59 49.8 

on behalf of plaintiff         

 Written only  14 35.0 4 10.0 7 17.5 25 20.8 

on behalf of defendant         

 Written only  4 10.0 1 2.5 5 12.5 10 8.3 

All experts         
 Written only  13   32.5 3 7.5 11 27.5 27 22.5 

 Written & examined in 

evidence 

25 62.5 9 22.5 7 17.5 41 34.2 

 Examined in evidence only 0  4 10.0 0  4 3.3 

 total 38 95.0 16 40.0 18 45.0 72 60.0 
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In all courts, the percentage of cases with expert reports commissioned by the plaintiff 

depended on dispute type. 

In the German court, the frequency of such expert reports was 14 of 40 (35 per cent) 

medical negligence cases, seven of 40 (17.5 per cent) public authority cases, and four of 

40 (ten per cent) building cases.  

In NSW, the observed differences between courts within dispute types are not 

statistically significant. The frequency of expert reports commissioned by the plaintiff 

was 97.5 per cent of medical negligence cases, 87.8 per cent of public authority cases, 

and 57.5 per cent of building cases. 

 

Table K.3B: Number of written expert reports on behalf of the plaintiff  summary 
statistics for cases with at least one such report 

Type of dispute   COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical negligence Mean 1.29 4.59 2.96 7.00 3.72 

 Median 1 3 3 3.5 2 

 Std. Deviation .47 6.36 1.51 10.00 5.64 

 Minimum 1 1 1 1 1 

 Maximum 2 39 6 39 39 

 #cases 14 39 25 14 53 

building Mean 1.50 2.04 1.60 2.88 1.96 

 Median 1.5 2.0 2. 2.00 2.0 

 Std. Deviation .58 1.74 .63 2.75 1.63 

 Minimum 1 1 1 1 1 

 Maximum 2 9 3 9 9 

 #cases 4 23 15 8 27 

public authority Mean 1.14 3.86 3.52 4.46 3.42 

 Median 1.00 3.00 3.00 3.00 3.00 

 Std. Deviation .38 2.61 2.04 3.41 2.59 

 Minimum 1 1 1 1 1 

 Maximum 2 11 9 11 11 

 #cases 7 36 23 13 43 

Total Mean 1.28 3.72 2.84 5.31 3.23 

 Median 1 3 2 3 2 

 Std. Deviation .46 4.47 1.73 6.89 4.11 

 Minimum 1 1 1 1 1 

 Maximum 2 39 9 39 39 

 #cases 25 98 63 35 123 

 

The number of expert reports commissioned by the plaintiff differed between courts. 

For cases with such reports, the median number varied from one at the German court to 

three at the NSW courts. The median has been used because there were a few Supreme 

Court cases with very large numbers of expert reports on behalf of the plaintiff.  

 

The number of expert reports commissioned by the plaintiff per case was smaller at the 

Regional Court Stuttgart than the corresponding numbers at the NSW courts. 

It appears that the District Court had on average a smaller number of expert reports on 

behalf of the plaintiff per case than the Supreme Court.  However, the median numbers 
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for the two NSW courts are almost identical. The Supreme Court had some extreme 

cases with very large numbers of such reports (compare maxima). 

 

Expert reports on behalf of the defendant 

 
Table K.4A: Incidence of written expert reports on behalf of the defendant 
 

Dispute type  Country NSW Courts
1
 Total 

  RC St NSW DC  SC  

Medical negligence #cases 4 34 22 12 38 

 % 10.0 85.0 88.0 80.0 47.5 

 Sample size 40 40 25 15 80 

Building #cases 1 21 14 7 22 

 % 2.5 52.5 56.0 46.7 27.5 

 Sample size 40 40 25 15 80 

Public authority #cases 5 29 16 13 34 

 % 12.5 70.7 61.5 86.7 42.0 

 Sample size 40 41 26 15 81 

Total #cases 10 84 52 32 94 

 % 8.3 69.4 68.4 71.1 39.0 

 Sample size 120 121 76 45 241 

 

In all courts, expert reports were submitted on behalf of the defendant. 

In the German court, less than one in ten cases had an expert report commissioned by 

the defendant (ten of 120) whereas in both NSW courts, about seven in ten cases had 

such an expert report (DC 52 of 76; SC 32 of 45). This pattern was repeated within 

dispute types. The differences between the NSW courts are not statistically significant. 

In the German court, the observed differences between dispute type are not significant 

(Fishers Exact test, Χ
2
 2.942, p-value .339). However, in the NSW courts, these 

differences are significant (Fisher‟s exact test 14.071, p-value .005). The frequency of 

expert reports commissioned by the defendant was 85 per cent of medical negligence 

cases, 70.7 per cent of public authority cases, and 52.5 per cent of building cases. 
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Table K.4B:  Number of written expert reports on behalf of the defendant  
summary statistics for cases with at least one such report 

Type of dispute   COUNTRY NSW Courts  

    RC St NSW DC  SC  Total 

medical negligence Mean 1.00 2.88 2.36 3.83 2.68 

 Median 1 3 3 3 2 

 Std. Deviation .00 1.788 1.293 2.209 1.79 

 Minimum 1 1 1 1 1 

 Maximum 1 8 5 8 8 

 #cases 4 34 22 12 38 

building Mean 1.00 2.14 1.50 3.43 2.09 

 Median 1 1 1 3 1 

 Std. Deviation . 2.393 .650 3.910 2.35 

 Minimum 1 1 1 1 1 

 Maximum 1 12 3 12 12 

 #cases 1 21 14 7 22 

public authority Mean 1.00 2.97 2.56 3.46 2.68 

 Median 1 2 2 2 2 

 Std. Deviation .00 2.03 1.75 2.30 2.00 

 Minimum 1 1 1 1 1 

 Maximum 1 8 8 8 8 

 #cases 5 29 16 13 34 

Total Mean 1.00 2.73 2.19 3.59 2.54 

 Median 1 2 2 2 2 

 Std. Deviation .00 2.04 1.37 2.60 2.00 

 Minimum 1 1 1 1 1 

 Maximum 1 12 8 12 12 

 #cases 10 84 52 32 94 

 

 

In all ten German cases that had an expert report commissioned by the defendant, there 

was only one such report on file. 

 

In NSW, the number of expert reports on behalf of the defendant (for cases with at least 

one such report) did not vary significantly between dispute types within courts. 

 

Type of dispute   med build public Test stat 

District Court rank 28.95 18.86 29.81 Χ
2
 5.371 

 N 22 14 16 df 2, p .068 

Supreme Court rank 18.50 13.36 16.35 Χ
2
 1.378 

 N 12 7 13 df 2, p .502 
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The process in relation to court-appointed experts in the German cases 

Of the 55 cases (35 medical negligence, 10 building, 10 public authority) in which the 

court ordered that an expert opinion be provided in writing, the parties were asked to 

nominate the expert in six cases (11 per cent). Five of these were medical negligence 

cases and one a building case.  

In five cases, the parties took the initiative to nominate a specific expert prior to the 

court ordering expert evidence; three of those were medical negligence cases and two 

were public authority cases. In only one of these cases was an expert appointed.  

In the 49 cases where the court selected the expert without asking for party nominations 

of suitable persons, party objections were made to that choice of expert in six cases; 

five were medical negligence cases and one was a building case. In three of these (all 

medical negligence cases), the court did appoint the expert it had originally selected.  

In 53 of the 55 cases for which written reports were prepared it was clear which party 

was favoured. The plaintiff was clearly favoured in 15 reports, slightly favoured in six 

reports. The defendant was clearly favoured in 23 reports, slightly favoured in eight 

reports. The pattern differed by dispute. In 23 of the 35 medical negligence cases, the 

written report favoured or slightly favoured the defendant. In eight of the ten building 

cases, the written report favoured or slightly favoured the plaintiff. In six of the ten 

public authority cases, the written report favoured or slightly favoured the defendant. 

The public authority reports were not as clear-cut as reports for the other case 

categories. 

In 50 of the 55 cases, at least one party commented on the expert report in writing: in all 

35 medical negligence cases, in six (of ten) building cases, in nine (of ten) public 

authority cases. Their responses were as follows: 

Table K.5: German parties‟ reactions to the report by the court-appointed expert 

The parties reacted by  Plaintiff 

only 

Defendant 

only 

Both 

parties 

total 

requesting that the expert be subpoenaed to 

appear at the hearing 
19 4 1 24 

requesting that specific questions be put to 

the expert for answering in writing 
17 4 2 23 

requesting that the expert be ordered to 

provide a written supplementary report 
5 2  7 

requesting a further expert report by 

another expert 
9 5  14 

total 50 15 3 68 

 

In 24 of the 50 responses, the parties requested that the expert be subpoenaed to appear 

at the hearing. In 23 cases, the parties requested a written response to a set of specific 
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questions. In seven cases, a further supplementary report was requested. In 14 cases, a 

further expert report by another expert was requested. Plaintiffs were more likely to 

request additional information. Of the 68 requests, 50 were made by plaintiffs, 15 by 

defendants and three by both the plaintiff and the defendant. 

In 25 cases, reports were submitted privately on behalf of the plaintiff: in 14 medical 

negligence cases, in four building cases and in seven public authority cases. The 

percentage of cases with court-appointed experts for which expert reports were also 

submitted on behalf of the plaintiff was 25.5 per cent and for cases without court-

appointed experts the percentage was 16.9 per cent. The difference is not of statistical 

significance (Χ
2
 1.315, df 1, p-value .252). This means that the court appointing an 

expert is independent of the plaintiff commissioning an expert to provide a report on his 

or her behalf. This result is independent of dispute type. 

In ten cases, reports were submitted privately on behalf of the defendant: in four 

medical negligence cases, in one building case and in five defendant cases. The 

percentage of cases with court-appointed experts for which expert reports were also 

submitted on behalf of the defendant was 10.9 per cent and for cases without court-

appointed experts the percentage was 6.2 per cent. The difference is not of statistical 

significance (Χ
2
 .882, df 1, p-value .510). This means that the court appointing an 

expert is independent of the defendant commissioning an expert to provide a report on 

his or her behalf. This result is independent of dispute type. 

The process in relation to expert reports in the NSW cases 

As noted earlier, in none of the NSW cases was there an expert appointed by the courts. 

Nor was any advisor appointed. Instead all expert reports were commissioned by the 

litigants.  

Of the 101 cases with expert reports, 81 had reports commissioned by both parties, 17 

had only plaintiff-commissioned reports and three only defendant-commissioned 

reports. Objections were made to opponents‟ expert reports in 36 cases. In 35 of these 

there were reports commissioned by both parties.  

In 12 cases, a conference between experts was conducted. All but two of these were 

building cases, six in the District Court and four in the Supreme Court. The other two 

cases with expert conferences were medical negligence cases conducted in the Supreme 

Court. 
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